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QUESTIONS PRESENTED 
I 

Did the Court err in its refusing to authorize the jury to 
infer or presume that the testimony of the missing witness, 
Watson, would have been of an adverse nature so far as the 
government’s contentions were concerned? 

n 

Was the evidence insufficient to support the verdict? 

m 

Did the trial court err in refusing to grant a mistrial 
when upon two occasions police officers unresponsivelv in¬ 
terjected comment indicating that the defendant had a prior 
reputation for bad character and prior illegal drug activity? 

IV 

Did the Court err in informing the jury that the co¬ 
defendant had pleaded guilty to two counts of the indict¬ 
ment, but refusing to explain, as to the remaining four 
counts, the government’s agreement to dismiss at time of 
sentencing, and, in further denying defendant the right to 
compulsory process to show that the government attorney 
had made such arrangements? 


INDEX 


Page 

JURISDICTIONAL STATEMENT .. 1 

STATEMENT OF THE CASE .. 2 

STATEMENT OF POINTS. 4 

SUMMARY OF ARGUMENT. 4 

ARGUMENT I (a) . 5 

I (b) . 5 

II (c) .... 7 

ARGUMENT II (a) . 7 

II (b) . 9 

ARGUMENT III . 10 

ARGUMENT IV . 12 

CONCLUSION . 13 


TABLE OF CASES CITED 


Benson v. U. S., 146 U.S. 325; 13 S. Ct. 60 (1892). 6 

Boyd v. U. S., 142 U.S. 450; 12 S. Ct. 292 (1892) . 11 

C. M. Spring Drug Co. v. U.S., 12 F (2) 852. 11 

Diaz v. State, 182 S.W. (2) 805 (1944).__.. 6 

Egan v. U. S., 52 App. D. C. 384 (1923)... 5 

Eng Jung v. U. S., 46 F (2) 66 .—.. 10 

Fletcher v. U. S., 81 App. D. C. 306 (1946). 9 

Gassenheimer v. U. S., 26 App. D. C. 432 (1906)... 8 

Grantello v. U. S., 3 F (2) 117... 10 

Hammer v. U. S., 271 U.S. 620; 46 S. Ct. 603 (1926)_ 8 

Heim v. U. S., 47 App. D. C. 485 . 11 

Kelly v. U. S., 90 App. D. C. 125 (1952)- 8 

Manning v. Hancock Ins. Co., 100 U.S. 693 (1897). 10 

McGuire v. U. S., 84 App. D. C. 64 (1948). 5 

Moss v. State, 27 Tex. App. 177. 6 

Newman v. U. S., 289 Fed. 712.. 11 

Pari ton v. U. S., 64 App. D. C. 173.-.. 10 

People v. Bell, 10 J.R. 95 (New York). 6 

State v. Barrows, 76 Maine 401. 6 

Throckmorton v. Holt, 180 U.S. 552; 21 S. Ct. 474 (1901).. 12 

U. S. v. Davidson, 4 D. C. 576 (1835). 6 

U. S. v. Forte, 68 App. D. C. Ill (1938). 8 

U. S. v. Hunter, 1 D. C. (Cranch C. C.) 446 (1807)_ 6 

U. S. v. Reid, 12 How. 361. 6 

U. S. v. Russo, 123 F (2) 420—- 10 

U. S. v. Rutherford, 2 D. C- 528 (1824)_ 6 

U. S. v. Vernon, 146 Fed. 121._.... 10 

U. S. v. Wood, 14 Peters 430; 10 L. Ed. 527 (1837)... 8 

Washington Gaslight Co. v. Lansden, 172 U.S. 534; 19 S. Ct. 296 

(1899) —.... 12 

Weiler v. U. S., 323 U.S. 602; 65 S. Ct. 548 (1945)_ 8 


















































MISCELLANEOUS AUTHORITIES CITED 


58 Am. Jur. 123_____ 

I Chit. Crim. Law 627____ 

22 CJ.S. 1369___ 

Roscoe’s Dig. Crim. Evid. 112, 119__ 

Wigmore I—456 (p. 57)-- 


ii 


(C IO (O to H 










Ix The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


January Term, 1954 


No. 12,012 


CHARLES REYNOLDS, 
Appellant , 

v. 

UNITED STATES OF AMERICA, 
Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT 

The appellant herein appeals from a criminal conviction 
and sentence sustained in the United States District Court 
for the District of Columbia. The jurisdiction of this 
Court is provided for under the law of Title 28, United 
States Code, section 1291,1952 ed. 
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STATEMENT OF THE CASE 

At the trial below under a seven count narcotic indict¬ 
ment, the government charged that appellant aided and 
abetted the co-defendant, "Watson, in selling a narcotic 
drug to a government informer on two separate occasions. 
The final count charged that appellant, himself possessed 
narcotics illegallv on vet another occasion. 

To sustain this indictment, the prosecution presented a 
female informer as their primary witness. She testified 
that on both instances of purchase from the co-defendant, 
"Watson, it was necessary for her to approach appellant 
and get his verbal approval, “go-ahead” or “green light.” 
She, of course, testified fully as to the actual purchase and 
transfer from the co-defendant "Watson, but her only in¬ 
crimination as to appellant was as to his private oral words 
of acquiesence to her. 

As to this witness, it was shown that at the time of her 
two alleged incriminating conversations with appellant 
she was herself awaiting sentence on her own narcotic 
case; that at the time of her testimony she was on proba¬ 
tion to the lower court as a result of that case; further, 
that she had been paid by the police department to “make” 
cases of this type and had “made” and testified in a num¬ 
ber of them. (JA 10.) 

The only other witness presented was an undercover 
agent of the police department who said that he saw the 
informer approach appellant and speak briefly with him 
on the two cited instances. He explained that he was not 
within distance to overhear them. 

As to the last count of possession, two different under¬ 
cover agents testified cumulatively, that several months 
later they were dispatched to execute an arrest of the 
appellant under a warrant based on the above statement of 
the informer. These agents said that they found appellant 
in his place of business and that in the pocket of a blue 
coat hanging in an adjacent closet, with other coats, il¬ 
legal narcotics were found. In an effort to prove that it 
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was appellant's coat the government informer had pre¬ 
viously been permitted to testify that she had seen him 
wear a blue coat of the same description several months 
prior to its seizure. In this same vein of ownership one 
of the officers said that at the time of arrest, appellant 
stepped into the closet and, that although he immediately 
denied ownership upon questioning, that another man in 
the billiard parlor indicated that appellant did own such a 
coat. This man was not produced as a witness. Nor did 
the co-defendant, Watson, appear as a witness at any stage 
of the trial proceedings. 

During the direct examination by the government, one 

of the narcotic agents, unresponsively volunteered that 

he had evidence of appellant’s prior narcotic trafficking. 

(JA 17.) Immediate objection was made, accompanied 

with a motion for a mistrial. The government attorney, 

admitted error and the trial court instructed the jury to 

disregard the officer’s statement, but a mistrial was denied. 

The next government witness was likewise an officer. This 

witness stated on cross-examination that the appellant 

knew that thev were narcotics officers when thev went to 
*> * 

arrest him. Objection and request for a mistrial was re¬ 
peated. The trial judge overruled both moves, on the 
ground that the answer was responsive to the question. 
The question required a “yes” or “no” answer as to 
whether the officer was wearing a uniform or presented 
any recognizably official indicia or identification. (JA 27.) 

The defense introduced the testimony of a police detec¬ 
tive who had interrogated the co-defendant, Watson, at 
the time of his arrest. This detective explained, that in 
questioning him, Watson denied any dealings with appellant 
and in fact exculpated him. Other witnesses, whose testi¬ 
mony is not pertinent to any of the questions presented on 
this appeal were presented in defense. 

A new trial was denied by the Court. Appellant was 
sentenced to a term of from three to ten years, and a $100.00 
fine was imposed. 


STATEMENT OP POINTS 


1. The court erred in refusing to grant defendant’s re¬ 
quested instruction that the government’s failure to pre¬ 
sent the testimony of the co-defendant, in this particular 
case, might be considered as ground for the jury to assume 
that his testimony would have been adverse to the prosecu¬ 
tion and beneficial to the defense. 

2. The evidence was insufficient to support the indictment, 
inasmuch as it was not only too meager, but also too remote. 

3. Improper testimony concerning prior illegal conduct 
of the defendant required the granting of a mistrial; 
a fortiori, since there was such a dearth of incriminating 
evidence. 

4. The court erred in telling the jury that the co-defend¬ 
ant had pleaded guilty; and, in denying the defendant com¬ 
pulsory process for calling the government attorney as a 
witness in his behalf. 

SUMMARY OF ARGUMENT 

1. Since the co-defendant had been charged under the 
same indictment and was not on trial with appellant, the 
defense was not at liberty to present him as their witness. 
However, the government could have called him as a prose¬ 
cution witness. For this reason, and also because the said 
missing witness bore a peculiar relationship of amenability 
to the government, anyway, the court should have instructed 
that the jury may assume that his testimony would have 
been unfavorable to the government. 

2. The evidence indicated that the co-defendant had in¬ 
dulged in criminal drug activity, but, the only evidence 
associating the appellant thereto, was the statement of the 
government informer, a criminal trying to extricate her¬ 
self, that the appellant spoke a few words to her to the 
effect that it would be all right for her to purchase drugs 
from the co-defendant. Public policy should require more 
evidence in such a case as this. Furthermore, as to an 
important portion of the government’s case, the evidence 
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was too remote, in that it required a conclusion of guilty 
only by reasoning with an inference based upon another 
inference. 

3. Improper testimony concerning prior illegal conduct 
of the defendant required the granting of a mistrial; a 
fortiori, since there was such a dearth of incriminating 
evidence. 

4. The court committed reversible error in telling the 
jurors that the co-defendant had already pleaded guilty; 
and, in denying the defendant compulsory process for 
calling the government attorney as a witness to explain 
the defendant’s side of the situation. 

ARGUMENT 

I 

(a) 

That the defendant had a right to have the jury charged 
(at least upon request, which was here made) (JA 38) in 
reference to inferences in his favor to be drawn from the 
absence of the co-defendant, "Watson, if the missing witness 
here bore a peculiar relation of amenability to the prosecu¬ 
tion is well established. See Egan v. U. S., 52 App. D. C. 384 
(1923) and the more recent McGuire v. U. S., 84 App. D. C. 
64 (1948). 

(b) 

Courts have long realized that many types and groups of 
persons should not be heard to swear as witnesses. This 
policy of testimonial incapacity, as it developed in early 
English Common Law, was founded on several principles; 
one of the broadest being that of interest. If a proposed 
witness was connected with the judicial proceeding in a 
manner which w~ould normally cause him to be personally 
interested, he was excluded. Thus, all parties to the record 
were deemed unacceptable. 

On these understandings, decision unanimity of prevent¬ 
ing a prisoner to swear on behalf of his co-indictee de- 
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veloped with only enough vague variances as to underscore 
Ihe rule. I Chit. Crim. Law 626,627 and Roscoe’s Dig. Crim. 
Evid. 112, 119. Whereas, on the other hand, the majority 
view permitted the same co-indictee to testify on behalf of 
the crown. A plethora of authorities are found in the 
early Maine murder case of State v. Bar rotes, 76 MaiiA 
401. For a good collection of earlv English and American 
cases on point see the compiler's notes at 13 L. Ed. 1023, 
1024, as well as Rose's notes in same volume at page 450. 

In the same manner has the law been fashioned by the 

Supreme Court. Notwithstanding a Virginia statute to 

the contrary, Chief Justice Taney explained in 1S51 that 

a co-indictee might not testify in favor of the defense. 

r. S. v. Reid, et at. 12 How. 361. It was fortv vears later 

» » 

when the Supreme Court in Benson v. U. S., 146 17. S. 325; 
13 S. Ct. 60 (1892) ruled that the inhibition directed against 
the prisoner in the Reid case did not apply as against the 
prosecution; and permitted the female co-indictee to testify 
for the government, her trial having been severed. At 
least one state, Texas, has reduced this rule of law to 
statute. See recent Texas case of Diaz v. State, 1S2 S.W. 
(2) S05 (1944). 

In our own local jurisdiction the law preventing a defend¬ 
ant from calling his co-indictee had been ruled on long before 
the Supreme Court had the opportunity. The first case in 
the District of Columbia is based on an exception where 
there are separate indictments, U. S. v. Hunter, 1 D. C. 
(Cranch C.C.) 446 (1S07). It was ruled in U. S. v. Ruther¬ 
ford, 2 D. C. 52S (1824) that if three persons are jointly 
indicted for a riot, and one only be put upon his trial, the 
other two having forfeited their collateral, cannot be ex¬ 
amined as witnesses for the defendant. The only other case 
on point in this City is to the same effect, U. S. v. Davidson , 
4 D. C. 576 (1835). For several state cases see Moss v. 
State, 27 Tex. App. 177 and People v. Bell, 10 J.R. 95 (New 
York). If a general encyclopaedic review is desired see 
58 Am. Jr. 123: 16 C.J. 6S4, and 22 C.J.S. 1369. 
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(c) 

♦ If this court should take this opportunity to change the 

’ common-law as to competency of a co-indictee to testify on 

I behalf of the defense, there would still be another aspect of 

the question presented by the facts of this particular appeal. 
As the appellant’s offer of proof indicated, the co-defend¬ 
ant, Watson, was confined in jail not only under charges in 
|| the instant case, but action also was pending on at least 

two other unrelated charges. (The trial court prevented 
: counsel from going into these matters (JA 36-37.) He had 

entered a plea of guilty to two counts of this case in ex¬ 
change for a promise to drop the remaining four counts 
„ at the time of sentence, and other governmental favors as 
to the other cases. There can be no question but that the 
testimony of this man was essential at the trial, if the re¬ 
quirement of the whole truth is important. He was the 
principal offender, to whom the government attempted to 
tie the appellant as an accomplice, through only the testi¬ 
mony of a narcotics peddling government informer’s testi- 

• monv that certain words of acquiescence were spoken to 
her, by appellant. If the co-defendant, Watson, admitted 
his illicit dealings and pleaded guilty, why was he not then 
presented to explain what connection appellant had with 
the transactions, if any. The circumstances existing be¬ 
tween Watson and the prosecution created an affinity be¬ 
tween them. The situation was such as to place the said 
Watson in a position which was more peculiarly amenable 

, to the government than to the defense. 

ARGUMENT 

n 

(a) 

' The only evidence connecting appellant with the two 

sales of narcotics by the said Watson, is the testimony of 
a criminal informer that appellant spoke a few words to her 
by way of approval or acquiescence to an anticipated drug 
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sale or transfer. This testimony as to those private words 
was uncorroborated. 

Appellant feels that such a situation as this comes with¬ 
in the theory and principal as enunciated by this Court 
in Kelly v. U. S ., 90 App. D. C. 125 (1952). As explained 
there, certain types of crimes reasonably demand a greater 
quantum of proof to prevent what might be called an easy 
“frame-up,” especially where there is anything which 
might indicate such a predisposition. 

How easy is it for an apprehended criminal, who is at 
the mercy of the law enforcement officers, while awaiting a 
decision as to how much punishment would be meted, to 
say that someone spoke certain words to her during a con¬ 
versation: especially when she is being paid and expects 
to receive leniency for “making” cases of this type. Couple 
to this, knowledge by the informer that the party ap¬ 
proached had previously been convicted of a drug offense, 
and the resulting temptation is impelling to the type of 
interested witness seen here. In the Kelly case , we, at least 
had a police officer of good character who was out to make 
a certain type of arrest and it was still reversed because 
of the possible abuse of situation. 

The law has always been skeptical where the utterance 
of words alone are the basis for serious criminal convic¬ 
tion. The leading example is the ancient two witness rule 
in cases of perjury. A person may not stand convicted 
where one witness puts perjurous words in the mouth of 
another. Hammer v. U. S., 271 U. S. 620, 46 Sup. Ct. 603 
(1926), and Weiler v. U. S. 323 IT. S. 602, 65 Sup. Ct. 548 
(1945) relying on the early adoption of the English rule 
in U. S. v. Wood, 14 Peters 430, 10 L. Ed. 527 (1837). The 
Kelly case concerned words of an illlicit sexual invita¬ 
tion. Compare also, case of confessions where words of 
guilt are ascribed to a defendant. Here the law again re¬ 
quires added proof, U. S. v. Forte , 68 App. D. C. Ill (1938). 

Paid narcotic users have been found to be questionable 
witnesses. Gassenlieimer v. U. S ., 26 App. D. C. 432 (1906), 
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and Fletcher v. U. S., SI App. D. C. 306, 307 (1946), where 
it was said: 

“* * * When to this is added the well recognized fact 
that a drug addict is inherently a perjurer where his 
own interests are concerned, it is manifest either that 
some corroboration of his testimony should be required, 
or at least that it should be received with suspicion 
and acted upon within caution.” 

In the Fletcher case, as in making the usual case with an 
informer, the cooperating criminal is searched prior to 
making the planned contact; is given marked money and 
sent on the observed mission. This is because the police 
officials are aware of the unreliability of such persons and 
the requirement for some type of a check. 

The ruling sought in this case would not substantiallv 
alter present enforcement policy or hinder apprehension. 

(b) 

In order to show that the blue coat, which contained the 
drugs covered by the seventh count, was appellant’s coat 
the government relied on various circumstances; statement 
by informer that she had seen appellant wearing a blue 
coat some weeks prior to time here involved; testimony 
of arresting officer that he saw appellant go into closet 
where this coat was found hanging with other coats; and, 
hearsay statement of bystander that appellant owned such 
a coat. This is circumstantial evidence which might legallv 
support a conclusion that it was appellant’s coat. 

It will be readily seen, however, that ownership of the 
coat is itself only circumstantial evidence from which it 
might be inferred that its contents were in the possession 
of the appellant. Such circumstances upon circumstances 
cause the ultimate inferrable fact to be deemed too remote 
in the law. 

“In order to warrant a conviction on circumstantial 
evidence it, of course, is necessary to prove the cir¬ 
cumstantial facts, and while there are cases to the con- 
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trary, yet, by the weight of authority such facts must 
be proved by direct evidence; circumstantial evidence 
from which an inference of their existence may be 
drawn by the jury is not sufficient; one presumption 
of fact cannot be based upon another.’’ Citing U. S. 
v. Vernon, 146 Fed. 121. 

The above quotation is from 16 C.J. 765. In the Supreme 
Court case of Manning v. Hancock Ins. Co., 100 U. S. 693 
(1879), it is seen that the only presumptions of fact which 
the law recognizes are immediate inferences from facts 
proved, and whenever circumstantial evidence is relied 
upon to prove a fact, the circumstances must be proved, 
and not themselves presumed. This has been followed 
in the more recent case of U. S. v. Russo, 123 F. (2) 420, 
to the effect that when circumstances alone are relied upon 
to establish a fact, they must themselves be proved, and 
not presumed. 

For other cases on the question of remoteness see the 
local case of Parlton v. U. S., 64 App. D. C. 173, as well as 
Eng Jung v. U. S., 46 F. (2) 66 and Grantello v. U. S., 3 F (2) 
117. 

ARGUMENT 

III 

As pointed out in the foregoing statement of the case, 
two police officers interdicted comment while testifying, 
relating to appellant’s character. On the first instance a 
narcotic agent unresponsively commented that he had evi¬ 
dence of previous illicit drug activity engaged in by ap¬ 
pellant. (JA 17.) The statement of the second succes¬ 
sive police officer, testifying as a government witness, was 
to the effect that the defendant knew that they were officers 
of the law, even though thev were "wearing plainclothes. 
(JA 27.) 

As to this second occurrence, the Court ruled that the 
answer was within proper scope, even though it called for 
a “yes” or “no” reply. In the first instance the govern¬ 
ment attorney admitted the error and the only question 
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was whether the Court’s immediate admonition to dis¬ 
regard was sufficient to correct the harm done. 

TVe feel that in this particular case, where all govern¬ 
ment evidence is so scanty, and where the type of crime 
charged is so susceptible of prejudice, the cautionary in¬ 
struction could not clear the minds of the jurors. Espe¬ 
cially, where the succeeding witness was permitted to 
buttress the effect by furthering impugning defendant’s 
character, without any type of correction from the court; 
saying that appellant knew them to be officers, was tanta¬ 
mount to explaining that appellant had previous profes¬ 
sional contact with these narcotic agents. To say that he 
may have meant socially acquainted is absurd and ridicu¬ 
lous under the circumstances. 

It is elementary that evidence of a defendant’s previous 
criminal activitv is one of the most devastating of all 
prejudicial matters which may creep into a jury trial. As 
Professor Wigmore savs: 

“The deep tendency of human nature to punish, not 
because our victim is guilty this time, but because he 
is a bad man and may as well be condemned now that 
he is caught, is a tendency which cannot operate with 
anv jurv, in or out of court * * Wigmore 1-456 
(p! 57)/ 

Appellant feels that this is the type of prejudicial evi¬ 
dence which is not cured by court statement to disregard. 
For other instances where the charge did not cure, refer¬ 
ence is made to the case of C. M. Spring Drug Co. v. U. S., 
12 F. (2) S52. There, under Harrison Narcotic Act In¬ 
dictment, evidence that defendant did greater volume of 
drug trade than competing companies was ruled too dam¬ 
aging to be cured. In Boyd v. U. S., 142 U. S., 450; 12 
Sup. Ct. 292 (1892), evidence of prior robberies was not 
cured by judicial deletion and instruction. That the de¬ 
fendant had formerly pleaded guilty has been held by this 
Court to be improper evidence so strongly prejudicial as 
to be incurable. Heim v. U. S., 47 App. D. C. 485. See also 
Newman v. TJ. S., 289 F 712. For civil case analogies, see 
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Throckmorton v. Holt, 180 IT. S. 552; 21 S. Ct. 474 (1901) 
and Washington Gaslight Co. v. Lansden, 172 U. S. 534; 19 
Sup. Ct. 296 (1899). 

ARGUMENT 

IV 

It is highly improper for a trial court to inform the jury 
that an absent co-indictee has already pleaded guilty to 
the offenses charge. Nigro v. U. S., 117 F. (2) 624; 133 
A.L.R. 112S (1941): Walker v. U. S., 93 F. (2) 383; Minker 
v. U. S ., 85 F. (2) 425 (1936): Hankin v. U. S., 116 F. 569, 
577 (1902); U. S. v. Minuuse, 114 F. (2) 36, 39 (1940): 
People v. Ford, S9 Cal. (2) 467, 200 P. (2) 867; Nixon v. 
State , 123 Cal. 5S1, 51 S.E. 580. 

It is true that the defense requested the Court to inform 
the jury that a plea of guilty had been entered by the co¬ 
defendant, as to two counts, but this was to be done only on 
condition that it also be explained that the remaining four 
counts were going to be dismissed by the government. 

Appellant did not desire the judge to pick out the part 
which was beneficial to the government and omit the part 
beneficial to the defense. In arguing the matter at the 
bench, a complete offer of proof was made as to the promised 
dismissal. This offer -was presented after the Court had 
even refused the right to call a government attorney as a 
witness for the defense. The defense felt that if the Court 
insisted on telling only half the story, they had a right to 
show the other half by testimony. (JA 36-37.) The com¬ 
pleted record below now proves the offer, for the remain¬ 
ing four counts against the co-defendant were dismissed 
when he was sentenced. It was not made clear whether the 
court’s denial of compulsory* process was based on some 
theory of immunity of the government attorney or that 
the proof offered was inadmissible, but in either case the 
Court was in error. See State v. Lee, 203 S. Car 536, 28 
S.E. (2) 402: Robertson v. Comm., 269 Ky. 317, 107 S.W. 
(2) 292: and pertinent annotations at 55 A.L.R. 231 and 
149 A.L.R. 1305. 
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CONCLUSION 

The factual tenuity of this conviction is apparent. The 
legal errors requiring a new trial proceeding are in even 
clearer focus. Wherefore this case is respectfully submitted 
for decision. 

William E. Owen and 
Ralph Stein, 

900 F Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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PROCEEDINGS 


Washington, D. C., 
October 19 and 20, 1953. 

1 The above-entitled matter came on for hearing be¬ 

fore Honorable Edward A. Tamm, United States Dis¬ 
trict Judge, and a duly impanelled jury. 

7 MARION L. JOHNSON 

was called as a witness by the Government and after 
being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Titus: 

Q. What division of the Metropolitan Police Department 
are you working ■with. A. Narcotic Squad. 

Q. How long have you been working in that capacity for 
the Narcotic Squad? A. About nine months. 

Q. You have been convicted, have you not, or entered a 
plea of guilty to one charge of narcotics prior to this date? 
A. That is right. 

Q. Are you now on probation? A. Yes, I am. 

Q. Miss Johnson, I want to direct your attention 

8 to the date of April 3, 1953, in the evening. Did 
there come a time when you were in the company of 

Officer Charles McDonnell? A. Yes, I was. 

Q. Where did you go with Officer McDonnell that date? 
A. Went to 800 block of 4th Street, Southwest. 

Q. To any particular spot or just that general area? A. 
Poolroom. 

• ••••••••• 
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9 Q. Tell us what happened that particular evening, 
will you? A. We arrived at the poolroom, I would say, 

between 9:30 and 10 o’clock, and I asked the defendant 
about giving me half an ounce of heroin. 

• **••••••• 

10 Q. At the time you met the defendant, were you 
alone? A. I was alone talking to him, yes. 

Q. Where was that conversation held? A. It was in the 
rear end of the poolroom. 

Q. You stated originally you went with Officer McDon¬ 
nell. Where was he at that time? A. He was standing 
outside. 


• ••••••••• 


Q. Miss Johnson, when you went into this poolroom and 
had the conversation with the defendant, had you known 
him prior to that time? A. Yes, I had. 




Q. Tell us everything you recall about the conversation; 
what was the conversation about and what did the defend¬ 
ant say? A. I asked the defendant about getting an ounce 
of heroin for me and he said that he had some but he 
didn’t have quite that amount, that he had planned to go 
to New York Saturday to get some. Well, we were sup¬ 
posed to meet at The Kingfish, which is a restaurant. 

• ••••••••• 


11 What other conversation did you have with him? 
A. The meet was supposed to talk about going to New 
York. I was supposed to go to New York with the 
defendant. 

Q. To go to New York with the defendant? A. That is 
right. 


Q. What else? A. After we finished taking about going 
to New York, he told me that he would give me a free 
sample. So, he called the other defendant, Watkins. 

Q. A free sample of what? A. Heroin. 

Q. What happened then? A. Pie called the defendant, 
Watkins. 

Q. Defendant Watson? A. Watson. 

Q. Had you known Watson before? A. That is right. 

Q. What name did you know him by? A. Jiggs. 

Q. Was Jiggs there at the time you had the conversation 
with the defendant Reynolds? A. He was in the 
12 poolroom but he was not where we were. 


Q. Now, you stated he called the defendant, Watson, I 
believe your words were. What happened then? A. He 
called him and told him to give me a free sample of heroin. 

Q. And what happened? A. At that time, Watson and I 
went outside and he looked in the car and he gave me a 
capsule of heroin. 

Q. Where was this car that you got into with Watson ? A. 
It was parked right in front of the poolroom. I didn’t get 
into the car. 


• ••••••••• 


Q. After he got in the car, what happened? A. He looked 
in the dashboard and handed me a capsule of heroin. 

Q. And what did you then do? A. I went back 
13 over to the window where Officer McDonnell was 
standing, and him and I went to the car, went to his 

car. 

Q. You went to whose car? A. Officer McDonnell’s car. 
Q. What happened to Watson? A. I don’t know whether 
he stayed in the car or went back in the poolroom. 

Q. You left him; is that correct? A. That is right. 

What did you do with this one capsule that he had 
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given you? A. On the way to the car, I gave it to Officer 
McDonnell. 

Q. Did you give anything to secure that one capsule? 
A. No. That was a sample. 

• ••••*•••• 

Q. What did you and Officer McDonnell then do? A. 
We went back to headquarters. 

Q. Did you see what Officer McDonnell did with the cap¬ 
sule you turned over to him? A. He tested it. 

• •••##••#• 

14 Q. Did there come a time—by the way, let me ask 
you this. At the time you obtained this capsule 

from Watson, did you see either on Watson, or on the 
defendant Reynolds, a stamped package; or any kind of 
package with a stamp on it from which this capsule w’as 
obtained? A. No, I didn't. 

• •••«••••• 

Q. Did you present to Watson or to Reynolds a written 
order form? A. No, I didn’t. 

• ••••••••• 

15 Q. Did there come a time when you again returned 
to the same billiard parlor you referred to? A. That 

is right. 

Q. Do you recall when that was? A. It was April 7. 

• •••#*#••• 

Q. Tell us what happened on that second occasion, April 7. 
A. On the second occasion, Officer McDonnell and I both 
went into the poolroom and Officer McDonnell started to 


•* 

o 


play pool and I talked to the defendant Watson and I asked 

him what happened at the meet we were supposed to have 

had Saturday. 

•> 

Q. This Watson you refer to; is that Jiggs Watson? A. 
That is right. 

Q. You asked him, or you discussed what with him? A. 
I asked him what happened that he didn’t meet me 

16 like he was supposed to on Saturday. 

Q. Was this conversation in the presence of the 

defendant Reynolds? A. Xo. 

•» 

Q. Was Reynolds in the billiard parlor on that occasion? 
A. Yes. 

Q. Where was Watson when you talked to him? A. He 
was standing close to the door. Do you mean when I first 
came in? 

Q. When you and officer Charles McDonnell came into 
the billiard parlor, you say you had a conversation with 
Jiggs Watson? A. That is right. 

Q. Where was Jiggs Watson standing with relation to 
this defendant when you had that conversation? A. Jiggs 
was standing in front of the parlor and the defendant was 
standing in the back. 

• •••*#••#* 

Q. Let’s leave out that conversation. Did there come 
a time when you went over and talked to the defendant 
Reynolds? A. Yes, it was. 

Q. Did you know Reynolds by any other name at that 
time ? /' 

• •••*••••• 

17 A. Nim. 

Q. What conversation did you have with the defendant 
Reynolds when you went over to talk with him ? A. I asked 
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him the same thing, what happened to the meet we were 

supposed to have had that Saturday and what happened 

he didn’t go to New York. He gave some excuse. I don’t 

remember exactlv. 

* 

• ••••••••* 

Q. What happened then? A. I told him I had aoked 
for some capsules from Jiggs and Jiggs told me to ask 
him. 

Q. Jiggs told you to ask him? A. That is right. 

Q. What did he say ? A. He said it vras OK. 

♦ •#•«••••• 

Q. At the time you had the conversation with Reynolds, 
where was Jiggs? A. He was in the back. He came 

18 in the back with me. 

• ••••••••• 

Q. Did Reynolds say it was all right in the presence of 
Watson, Jiggs Watson? A. Yes, he did. 

Q. What then happened? A. Jiggs then went into a 
closet-like and came out with six capsules. 

Q. Where was this closet-like you are referring to? A. 
It was on kinda side or in the back of the poolroom. 

• ••••••••• 

Q. At the time you had this conversation, where was 
Officer McDonnell? A. He was standing about two tables 
from me. 

• •####•••* 

Q. Was he close enough to hear you, in your 

19 opinion? A. Yes. 

Q. After Jiggs Watson went to this closet in the 
back, what did he do then? A. He gave me six capsules 
of heroin. 
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Q. Gave you six capsules of heroin? A. Yes. 

Q. Did you give him anything? A. I gave him $10.00. 

Q. Where had you obtained that $10. A. From Officer 
McDonnell. 

Q. Was that his money or was that police money? A. 
Police monev. 

Q. How much were the six capsules supposed to cost 
you; what arrangements had you made? A. They were 
$9.00. 

Q. When you gave him the $10 what then happened ? A. 
He told me I had to wait a little while for the change be¬ 
cause he didn’t have it. 

Q. That was Watson? A. That is right. 

Q. And was Reynolds there at the time ? A. That is right. 

#••••• *«## 

20 Q. Did you at the time that you received these 
capsules, these six capsules, did you present a writ¬ 
ten order form to Reynolds or to Watson? A. No, I didn’t. 

Q. Did you see those capsules taken from, or were they 
in an original stamped package? A. No. 

Q. What happened then? A. He didn’t return in 15 
minutes. So we walked on the outside and just as we were 
leaving to go up the street, he returned with the change. 

*•••••##*• 

Q. Now, the time you were waiting for him to return 
with the change, where was the defendant Reynolds? A. 
He was in the back of the parlor, looking at a fight. 

• •••••*##• 

21 Q. What did you do with these six capsules that 
you had purchased? A. I turned them over to Officer 

McDonnell. 

• ••••••••• 
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Q. Did there come a time when anything unusual hap¬ 
pened to him, later on? A. Yes. Up at this 4th Street ad¬ 
dress we had a run in with another person. 

• ••••••••• 

22 Q. "Without any conversation, what happened? 

A. He drew a gun on McDonnell. 

Q. Did anything happen to the capsules ? A. He took one 
of the capsules we had purchased at 4th Street, Southwest. 
Q. From whom? A. From McDonnell. 


• ••••••••• 


23 CROSS EXAMINATION 

Bv Mr. Stein: 

•> 

Q. Miss Johnson, is your full name Marion Linda John¬ 
son? A. That is right. 

Q. Is that the name you go under today? A. No. 

Q. What is the name you go under today? A. Marion 
Ross. 

Q. Is that as the result of a marriage? A. That is right. 
Q. You had been married since you were convicted? A. 
I was married September 4, 1953. 

Q. Now, you say you are a special employee of the Nar¬ 
cotic Squad of the Metropolitan Police in Washington, 
D. C.; is that right. A. That is right. 

Q. Is that your official title? A. That is right. 

Q. Did you go to any special schools or have you had 
any special training to qualify you for this type of 

24 work? A. No. 

Q. How did you get the job? A. I volunteered for it. 
Q. Did you volunteer because you were arrested and held 
—I will withdraw that. Do you know a Metropolitan Police 
Officer by the name of John W. Hawkins? A. Yes. 
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Q. Is he the officer you sold narcotics to when you were 
not working for the Narcotic Squad? A. I don’t know. 

Q. You don’t know? A. No. 

Q. Did you ever sell any narcotics when you were not 
working for the Narcotic Squad? A. No. I was accused 
of selling narcotics. 

Q. But that was a lie, wasn’t it? A. It could have been. 
Q. Do you know ? A. I said it was. 

Q. You say that is untrue, that you sold narcotics to 
John AY. Hawkins? A. That is right. 

Q. A Metropolitan Police Officer? A. That is right. 

25 Q. Miss Johnson, on June 8 of 1953, you pled 
guilty in criminal case No. 1S04-52 for facilitating 

the concealment of narcotics, didn’t you? . A. I pled guilty 
to possession. 

Q. You did not plead guilty to facilitating concealment 
of narcotics? A. I pled guilty to possession of narcotics. 
Q. You didn’t plead guilty to selling narcotics A. No. 

Q. You did not plead guilty to facilitating concealment? 
A. I pled guilty to possession. 

Q. You know which count — A. Possession. 

Q. Did somebody tell you it was possession or do you 
know that is a fact? A. Mv lawyer and I talked about it. 

Q. And your lawyer told you, you were pleading guilty 
to possession? A. That is right. 

Q. Could you be mistaken about that? A. I could be 
but I don’t think so. 

Q. Are you as sure about that as this story you told 
about Charles Reynolds? A. That is right. 

26 Q. The reason, as I understand it, you went to 
work for the Metropolitan Police Department as an 

informer is because you volunteered— A. That is right. 

Mr. Titus: I object. The witness has been characterized 
by him as an informer. I don’t think that is the capacity 
in which she was working. 

The Court: You may rephrase your question. 

Mr. Stein: May I go into whether she is an informer? 
The Court: You may. 
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By Mr. Stein. 

Q. Do you receive money for this type of work? A. Yes, 
I do; I did. I am not working for them any more. 

Q. You are volunteering your services here today? A. 
I was summoned to Court to testify. 

Q. You will receive a fee for being here? A. I will re¬ 
ceive a witness fee. 

Q. You will be paid? A. A witness fee. 

Q. How much were you making when you were working 
with Officer McDonnell on the streets? A. I would say 
about $50 a week. 

Q. That money was paid to you as long as you worked 
with Officer McDonnell ? A. It was paid to me whether 

27 I worked or not. 

Q. You got that money whether you worked or not? 
A. That is right. 

Q. And you could do with that money as you saw fit; 
it was yours? A. That is right. 

Q. Why did you think you were getting that money? A. 
What do you mean, why? 

Q. Why do you think Officer McDonnell was being so 
generous to you ? 

Mr. Titus: I object. 

The Court: You may rephrase your question. 

By Mr. Stein: 

Q. Did you consider yourself to be an employee at that 
time? A. Yes, I did. 

Q. What was your job; what were your responsibilities? 
A. My responsibilities were to go around with Officer Mc¬ 
Donnell and buy narcotics. 

Q. You were making many visits to former acquaintances 
of yours at that time, were you not? A. I was making 
visits to anvbodv I could buv narcotics from. 

Q. Let me ask you this question, Miss Johnson, 

28 Mrs. Boss, excuse me. Between December 1, 1952, 
and July 3 of 1953, how many of your former ac- 
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quaintances were indicted for narcotics because you had 
made buys from them? A. I don’t know. 

Mr. Titus: I object. 

The Court: The witness answered she didn’t remember. 
Ask your next question. 

Mr. Stein: I am still trying to show she is an informer. 

The Court: I understand. 

By Mr. Stein: 

Q. Would you say there are many or few who have been 
indicted because of activities of yours with Officer Mc¬ 
Donnell ? 

Mr. Titus: I object. I don’t think the question is clear. 
Many or few of what? 

Mr. Stein: Her former acquaintances that have been in¬ 
dicted for selling narcotics to her. 

The Court: Rephrase your question. 

By Mr. Stein: 

Q. Miss Johnson, have you made buys from many people 
on the street and then reported that to the Metropolitan 
Police Department and testified against them in court for 
monev? A. You sav did I do that before? 

Q. Have you done that between the dates of December— 

The Witness: Will you repeat vour question again ? 
29 Mr. Owen: Let the reporter read it back. 

Mr. Stein: Did you understand the question ? 

The Court: I think the question was involved. You have 
about three factors in it. You asked three separate 
questions. 

Bv Mr. Stein: 

Q. Can you remember back to December 1,1952? A. Yes, 
I can. 

Q. You were in the DC jail at that time? A. No, sir; 
I have never been in the DC jail. 

Q. Were you at the Womans’ Bureau? A. December? 

Q. Yes. A. No, I wasn’t. 
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Q. When did you get out? 

Mr. Titus: I object. 

The Witness: I got out the next morning. 

Mr. Titus: He doesn’t state what he means by “get out.” 
The Court: I think the meaning to the witness is obvious 
in the light of the previous question, Mr. Titus. 

By Mr. Stein: 

Q. There came a time when you were arrested for selling 
narcotics? A. I was arrested September 8, 1952. 

Q. Did there come a time shortly after September 
30 S, 1952, when you were arrested? 

• ••••••••• 

44 Q. Now I want to ask you this question: At any 
time on any of the dates that Mr. Titus was questioning 
you about, at any time, in any way, shape or form, did you 
ever give the defendant Reynolds any money, no matter 
how much, and did he ever give you any narcotics, directly 
and personally? A. No, not directly. 

Bv Mr. Stein: 

•> 

Q. So, you cannot sit up there under oath and say Charles 
Reynolds ever gave you any narcotics at all ? A. No, I can’t. 

Q. But vou can sav somebodv bv the name of Jiggs did? 
A. That is right. 

Q. About this money, you never gave Charles Reynolds 
any money, did you. A. No, I didn’t. 

• ••*•••••• 

52 Q. When was the time just before this conversa¬ 
tion that you saw Charles Reynolds before? A. I 
used to see him on several occasions at the dances. 

Q. When was the last time just prior to April 3, 1953 
that you saw him ? A. About a week or so before that. 
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Q. Did you discuss anything about going to New York 
with him then? A. No, I didn’t. 

Q. Did you suggest you go to New’ York w’ith him, or 
did he suggest you go w’ith him ? A. He suggested that I go. 

Q. Was anyone else supposed to go? A. Just him and 
Jiggs and I. 

Q. In whose car? A. I don’t know* whose car w*e were 
going in. I didn’t ask him. 

• ••••*#••• 

53 Q. Did you know’ w’hen you w’ere supposed to 
leave? A. They w r ere supposed to leave sometime 
Saturdav night. 

• *•*****•• 

Q. Exactly what purpose were you going to New York 

with him for? A. It seems that the defendant was going to 
get some narcotics. 

Q. Which defendant? A. Mr. Reynolds. 

57 Q. Did you make much of an income from selling 
narcotics when you were peddling it ? A. I am sorry 

but I w’as never selling narcotics. 

Q. You didn’t use it and you didn’t sell it? A. 

58 No. 

Q. Why did you plead guilty to possession? A. 
Why did I plead guilty? I was supposed to plead guilty. 
My lawyer told me to plead guilty. 

Q. You weren’t really guilty but your lawyer told you 
to plead guilty and that is the reason you did it? A. That 
is right. 

Q. What is your lawyer’s name? A. John W. Dwyer. 

Q. Is he the only lawyer that you had a conversation 
with? A. Him and his wife. 
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Q. What is her name? A. Jean Dwyer. 

Q. Did you tell the judge when you pled guilty that you 
weren’t guilty? That you were only pleading guilty be¬ 
cause your lawyers told you to? A. No. He didn’t ask 
me that. 

• ••••••••• 

61 You have had narcotics in your possession before 
that ever came out of the Monticello Billiard Parlor? 
A. Yes. 

62 Q. And they all look alike, don’t they? A. No, 

thev don’t. 

•> 

Q. Can you tell the difference by looking at the white 
powder? A. On this particular occasion, the defendant 
Reynolds had his white powder, which was heroin, in a 
red capsule. 

Q. The defendant Jiggs is the one who gave you the nar¬ 
cotics? A. Yes. 

• ••••••••• 

65 REDIRECT EXAMINATION 
By Mr. Titus: 

• ••••••••• 

Q. And on that date, did you observe what the defend¬ 
ant was dressed in, what he was wearing? A. He 

66 had on a blue jacket. 

Q. A blue jacket? A. Yes. 

Q. Could you describe it? A. It was a shirt-like, sport 
jacket, that could be worn in or out of the pants. 

Q. I show you what has been marked Government Ex¬ 
hibit No. 1 for identification and ask you to tell us if that 
is the jacket you referred to? A. Yes, it is. 
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Q. That is the blue jacket that you referred to that the 
defendant was wearing on April 3? A. That is right. 

• ••••••••• 


68 RECROSS EXAMINATION 
Bv Mr. Stein: 

•t 

Q. You say the defendant Reynolds was wearing this 
coat on April 3 ? A. That is right. 

Q. What was the defendant Watson wearing? A. He 
had on just a shirt and a pair of pants. 

Q. And the defendant Reynolds, did he have anything 
on underneath this coat? A. I don’t know. I didn’t look 
under it. 

Q. Do you recall what Officer McDonnell was wearing? A. 
Officer McDonnel was wearing a sport jacket with a pair of 
blue pants—I am not too sure. 

• ••••••••• 

69 Q. What were you wearing? A. A blue party 
dress, blue taffeta dress. 

• ••••••••• 

Q. And there was a period between April 3, and May 23, 
during which time you never saw this jacket, isn’t that 
correct? A. I saw the defendant with the jacket on the 
3rd and I saw him with the jacket on, on the 7th. 

Q. So then my statement is that from April 7 until today, 
you haven’t seen that jacket; have you? A. No, I haven’t. 

• ••••••••• 

70 Q. On each occasion that you were in that billiard 
parlor there were many men in there; were there 

not? A. Quite a few. 

Q. They were wearing jackets, some of them, weren’t 
they? A. Some of them. 
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Q. Some of the jackets were hanging on hooks in the 
billiard parlor, were they not? A. I didn’t notice any 
hanging. 

Q. Did you notice a coat closet of any kind in the billiard 
parlor? A. I noticed the closet but I didn’t notice what it 
contained. 

Q. Did you see where the cash register was located in 
the billiard parlor? A. That is right. I was sitting right 
beside the cash register. 

72 Q. You don’t know nothing about the interior of 
that pool room except to say you were sitting by the cash 
register, that there was a television projector in the rear, 
and that Charles Reynolds had that coat on? A. That is 
right. 


CHARLES R. McDONNELL 

was called as a witness by the Government and after 
being first duly sworn was examined and testified as 
follows: 

73 DIRECT EXAMINATION 

By Mr. Titus: 

Q. During that time, from December 6 to the present 
date, have you worked at all with Marion Johnson? A. I 
have. 

Q. And in what capacity did you two work together? A. 
In an undercover capacity. 

«••••••••• 

Q. And you were working with her? A. I did. 

• ••••••••• 
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Q. Will you tell us where you were in her presence? A. 
On the basis of certain information that had come to us 
relative to the defendant’s activity in the narcotic 

74 business— 

Mr. Owen: Objection, your Honor. 

The Court: State the grounds for your objection. 

Mr. Owen: May we approach the bench? 

The Court: You mav. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were held out of the hearing of the 
jury): 

Mr. Owen: Your Honor, it is error for the Court to admit 
evidence of another crime at the trial of the present crime. 
The statements of this witness indicate that there were 
previous criminal conduct engaged in by this defendant. 
If they have sufficient evidence to indict this man for the 
crime, that is one thing; but unless they do have such, the 
Government is estopped from introducing evidence of 
other crimes at the trial of this alleged indicted crime. 
I think it is clear that the statements even so far by this 
witness indicate there is some indication of a previous crim¬ 
inal conduct in the narcotic field by the defendant. I 
objected to it as rapidly as I could in the hopes that it 
will not reach the jury. I believe it has and I think the 
Court should instruct the jury. I think it would be more 
appropriate for the Court to declare a mistrial. If the 
Court refuses that, then, we would request instructions 
to the jury. 

The Court: Read the witness ’ answer. 

75 (Thereupon, the answer referred to was read.) 

Mr. Owen: In the first place, the question as it has 

been re-read is not even in response to the question which 

was directed bv the Government’s attomev. The informa- 
•» * 

tion has been interjected voluntarily by this witness and 
is clearly of an odious nature and it is clearly designed 
to reap prejudice on this defendant. If the Government 
is aware, or was aware of this man’s previous conduct, 
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he could have been charged properly, indicted, and tried 
for such conduct. It is clear settled law that evidence of 
other criminal conduct is of a very jeopardizing nature 
and should never be referred to or introduced in the trial 
of a specific crime. 

The Court: Have you finished? 

Hr. Owen: Yes, sir. 

The Court: Mr. Titus? 

Mr. Titus: I would concur with the counsel’s suggestion 
that the Court can and should instruct the jury to dis¬ 
regard that particular answer that refers to any prior ac¬ 
tivity. I don’t think it is ground for a mistrial. 

The Court: Have you finished? 

Mr. Titus: Yes. 

The Court: Have you anything further? 

Mr. Owen: No, sir. 

(Thereupon, counsel resumed their places at the 

76 counsel table and the following proceedings were 
held in open court): 

• ••••••••• 

Q. Did there come a time when you went to a billiard 
parlor? A. There did. 

Q. When you reached the Monticello Billiard Parlor, 
tell us what happened? 

77 The Witness: I gave Mrs. Johnson certain instruc¬ 
tions relative to the defendant. 

• ••••••••• 

A. She went inside. I waited for her on the outside of 
the poolroom. I saw her contact the defendant Reynolds. 
She was in there for about 10 or 15 minutes and she came 
out. 

• ••••••••« 


Q. When you say you saw her contact the defendant 
Reynolds, how did you do that? A. At this time I was 
standing at the doorway. I just told her what to say 
and what to do. She went in; she walked over to Reynolds. 
He was about midway the poolroom. I walked over to 
the window. There are two display windows. There is 
a recess between the doorway that you go into. I waited 
on the outside. She -was in there for about 10 or 15 minutes 
before she came out. 

Q. And what happened then when she came out? A. 
She was with defendant Watson, Raymond Watson. They 
came out and walked over to a 1950 Kaizer Frazier that is 
listed to the defendant Reynolds here. She leaned 
78 over into the car. Watson got in the car. She leaned 
over into the car. I observed Watson handing her 
something. Then she came back over to where I was 
standing and turned over to me one pink capsule contain¬ 
ing a white powder. 

Q. What did you and Marion do then? A. I kept this 
in my possession. We came back to the Narcotic Squad 
where I made a preliminary field test. 


Q. Then what did you do ? A. I placed it into a small 
evidence envelope, initialed it, dated it, and put the de¬ 
fendant’s name on it and placed it in the office safe. 

• ••••••••• 

79 Q. Officer McDonnell, I show you what has been 
marked Government Exhibit No. 2 and 2-A for iden¬ 
tification. Will you look at those and tell us first whether 
you have seen Government Exhibit No. 2 marked for 
identification? A. I have. 

Q. What is that? A. This is the evidence envelope that 
I placed the capsule in that Marion Johnson had turned 
over to me on the 3rd. 
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Q. How do you recognize it as the same envelope? A. 
My initials, the date, and the circumstances surrounding 
the purchase, in my handwriting. 

Q. Is there anything inside the envelope? A. The cap¬ 
sule, the contents of the capsule. It has come apart. 

• **#*••*•• 

SO Q. Now, sir, when you observed the transaction 
which vou described earlier in the automobile, did 
you see a stamped package? A. I did not. 

Q. Did you see the capsule which was turned over to 
you taken from a stamped package? A. I did not. 

Q. Was it in a stamped package? A. Not that I know of. 
Q. Did you see one? A. I did not see one. 

Q. Did you see a written order form? A. I did not. 

81 Q. Officer McDonnell, did there come a time when 
you returned to the billiard parlor, the Monticello 

Billiard Parlor? A. Yes. 

Q. "When was that? A. On April 7 at about the same 
time. 

Q. With whom were you? A. Mrs. Johnson, Marion 
Johnson. 

Q. Will you tell us what happened on that particular 
evening? A. We entered the poolroom and she contacted 
Watson on this occasion upon entering. I observed Wat- 
come over and greet the defendant and asked where she 
had been. 

Q. Was this conversation that she had with Wat- 

82 son in the presence of the defendant? A. No. 

Q. Did there come a time when you saw her leave 
Watson and go somewhere else? A. She did. 

Q. Where did she go? A. She went back to the back 
table and she was talking to the defendant. 

• ••••••••• 
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Q. What then happened? A. I walked to the center 
table, I believe, and I asked the defendant for a cue for 
that table. I started running the balls on that table. 
There was conversation between Marion Johnson and Reyn¬ 
olds. I couldn’t hear what they were saying; but then 
Jiggs came over, Watson came over, rather; and he went 

back into a small hallwav—I believe it is a men’s room 

* 

back there—and he came back in a short time and handed 
Marion something. 

Q. What did you then see happen? A. Watson leave 
the poolroom at this time and he was gone for about 10 
or 15 minutes, I believe and I motioned to Marion to let’s 
leave, signalled her to leave. As we were leaving, Watson 
called Marion. We got to the doorway. He was over at 
this car, this 1950 Kaiser Frazier, that I had seen 

83 on the 3rd; he motioned to her and she went over 
to him. 

Q. Then what happened? A. She was over there about 
two or three minutes. I walked on down the street, South¬ 
west and 4th. She caught up with me in about two or 
three minutes. She turned over to me the dollar bill, the 
change from the $10 bill I had given to her, and six pink 
capsules containing a white powder. 

• •••*••••• 

Q. After you received the six capsules, tell us in detail 
what you then did. A. I put the six capsules in a small 
cellophane package that you get from cigarettes, put a 
label on it, small piece of paper; that is, with the time 

84 and the defendant’s name on it, stuck it in there, 
and put it in my shirt pocket. 

• •#••••### 

86 Q. Officer McDonnell, on these two occasions, the 
3rd and 7th of April of this year, did you observe 
what the defendant was wearing, Defendant Reynolds was 
wearing? A. I don’t believe I made any mental note on it 
on those two occasions. 
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Q. Just on those two occasions? A. No. I know he had 
on an apron with the two deep pockets on it, but I didn’t 
notice what he had under it. 


87 CROSS EXAMINATION 

Bv Mr. Owen: 

**#•*••••• 


96 Q. Did you see what he was wearing ? 

***«*•♦••• 

A. I made a mental note of it. I believe I said he had 
on a green apron. 

108 Q. Would you say it was a pretty warm evening? 
A. It was. 

Q. Could he have been wearing this (indicating) ? A. It 
is possible. 

• ••••••••• 

115 Q. Do you remember seeing a coat similar to this 
one anywhere on that evening (indicating)? A. I 
do not? 

Q. Do you have a coat like this (indicating)? A. No, 
I don’t. 

*••••*•*•• 

124 Q. On Government Exhibit No. 3, I would like to 
ask whether or not the designation “Lem” in the 
upper left hand corner, with a circle around it, is in your 
handwriting? A. It is not. 

Q. I would like to ask you whether or not the words 
“Purchased in 809 4th Street, Southwest, $9.00, at 10:08 
p.m.” is in your handwriting? A. It is. 
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Q. And would you please tell me whether the designation 
just above that is in your handwriting? A. It is. 

Q. And what does that say? A. “Jiggs.” 


• ••••••••• 


127 SHERWOOD H. HERRING 

was called as a witness by the Government and after being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
Bv Mr. Titus: 

Q. State your name and your present assignment? A. 
Sherwood H. Herring, assigned to the Narcotic Squad, 

Metropolitan Police Department. 

• ••••••••• 

128 Q. You are acquainted with Officer McDonnell 
who works on that Squad? A. I am. 

Q. And you are acquainted with Marion Johnson? A. 
Yes, sir. 

Q. Marion Johnson works in what capacity? A. Special 
employee. 

Q. Officer Herring, I want to show you what has been 
marked Government Exhibit No. 2-A for identfication and 
Government Exhibit No. 2 for identification and will vou 
look at those and tell me whether you have ever seen those 
before? A. Yes, sir. Government Exhibit No. 2 is a small 
cream colored envelope in which there is one pink capsule 
which contained white powder, which was given to Mc¬ 
Donnell; Government Exhibit 2-A is what I placed the pink 
capsule and powder in. 

Q. Government Exhibit No. 2, which is the smaller en¬ 
velope containing the capsule, when was that given to you ? 
A. It was given to me at 6:00 p.m. on April 6. 

• ••••••••• 
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Q. At the time you received that small envelope 
129 marked Government Exhibit 2 for identification, 
what did you do with it? A. I took the capsule out 
and made a preliminary field test on it. 

Q. When was that? A. In the office of the Narcotic 
Squad. 

Q. What date? A. Sixth of April. 

Q. Did there come a time when you did anything further 
with that small envelope and the contents? A. I sealed 
the small envelope with capsule and dated and initialed 
it and placed it in this large envelope and sealed that. 

******#«♦# 


130 A. On April 10 I delivered it to the chemist. 

Q. Who is that chemist? A. Dr. James Young. 

Q. Your field test that you conducted, what did that 
show, what was the result of that test? A. Showed the 
presence of narcotic alcoloid. 

Q. I show you what has been marked Government Ex¬ 
hibit Xo. 3-A for identification and Xo. 3 for identification. 

Would vou look at those and tell us whether vou have 
• • 

seen either one of those, or both of those, before ? A. Yes, 

sir. This is a small cream-colored envelope that Officer 

McDonnell turned over to Officer Ravbov and mvself in 

• • % 

the Narcotic Squad office on April 8, around 10:00 a.m. in 
the morning. 

131 Q. In what condition was it when it was turned 
over to you? A. It was in this cream-colored en¬ 
velope. The envelope was unsealed. 

Q. What did vou do with it after vou received it? A. 
I made a preliminary field test of one of the capsules and 
then I initialed the envelope and dated it, as did Officer 
Rayboy, and then sealed it and placed it in this large 
police property envelope and sealed that. 

Q. What did you do with the large envelope? A. Put it 
in the safe. I delivered it to the chemist on April 10. 

Q. How do you recognize the large envelope as the one 




25 


you put the small one in? A. With my name I placed on 
there; the date, the charge, and the defendant. 

132 Q. Did there come a time, Officer Herring, when 
you went to a poolroom on 4th Street, South-west? 

A. Yes, sir. 

Q. Will you tell us when that was? A. That was on May 
23, around 1:45 or 1:50 a.m. in the morning. 

Q. At that time who was with you, if anyone ? A. Officer 
Rayboy and myself were together. 

Q. And did you have any papers or documents with you? 
A. No, sir; we knew that there was an arrest warrant for 
the man but that was in the custody of the Marshal. 

Q. You knew there was one? A. Yes, sir. 

Q. When you and Officer Rayboy went to this restaurant 
what occurred? A. It was the Montieello Billiard Parlor. 
We went there after receiving a call that the defendant 
Reynolds was inside and we went down there and arrived 
there between 1:45 and 1:50 and went to the door and saw 
the defendant Reynolds standing inside the poolroom. 

Q. What happened then? A. He was standing on 

133 on the right hand side of the poolroom, between 
the first and second table from the front, and we 

opened the door; and when we opened the door he looked 
up and he stepped to the closet. There is a little closet in 
the corner next to the front on the right hand side. 

Q. Hold your voice up. Where was the closet? A. On 
the right hand corner next to the front there is a closet 
there. He stepped inside that closet and we walked across 
to the closet where he was. Just as we arrived to the 
closet he stepped back out to the first table. I kept on 
past him and Officer Rayboy -was behind me and arrested 
him. 

Q. What did you then do ? A. Inside the closet, I looked 
inside, some coats were hanging there, and in this blue 
coat I found some Philip Morris cigarettes, a Philip Morris 
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cigarette package, containing 27 capsules, each containing 
white powder. 

Q. Did you talk with him? A. I did. 

Q. What did he say? A. I asked him if it was his coat 
and he denied ownership. 

Q. Did you question him any further that evening? A. 
Xo, sir. 

Q. What did you then do? A. There was another man 
standing there. I believe thev called him Jim Black. I 
don't know if that is his correct name. I asked him 

134 if it was his coat and he said it was not, and I asked 
him who it belonged to. 

Q. Was that in the presence of the defendant? A. Yes, 
sir. He said it belonged to him, pointing to Reynolds. 

Q. What did you then do? A. Rayboy and myself took 
Revnolds and went outside. We made a further search of 
the premises first and we went outside and after we got 
outside the front door another defendant came up and we 
arrested him. 

Q. Is that Watson? A. Watson. 

« • * » « • • • • • 

Q. Officer Herring, I show you what now has been marked 
Government Exhibit Xo. 4 and 4-A for identification, and 
ask vou if vou have seen those before? 

***•#•••#• 

A. This is the Philip Morris package that I found in the 
blue jacket. It has my name and the date, May 23, 

135 on it. This is the envelope in which I placed it be¬ 
fore I sent it to the chemist. 

Q. Officer Herring, at the time that you obtained Gov¬ 
ernment Exhibit 4, you stated that it was in a shirt; 

136 is that correct ? A. In a jacket, blue jacket, that was 
in the closet. 
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Q. I show you what has been marked Government Ex¬ 
hibit No. 1 for identification. "Would you look at that and 
tell us whether you have seen that before? A. Yes, sir, I 
have. 

Q. Where did you see that? A. This was the jacket re¬ 
covered in the poolroom at the time of the defendant’s 
arrest. 

Q. How do you identify it? A. Rayboy put his initials 
on the inside and I placed this tag on the outside. 

Q. Where was that jacket when you obtained it? A. It 
was in the closet of the poolroom, hanging in the closet. 

Q. Is that the jacket in which the Exhibit that you have 
before you was found? A. Yes, sir. 

• ••••••••• 

137 CROSS EXAMINATION 

By Mr. Owen: 

• ••••••••• 

143 Q. Did you have a raincoat on? A. No; I don’t 
have a raincoat. 

Q. Were you wearing a uniform? A. No, sir. 

Q. No blue uniform with brass buttons? A. No, sir. 

Q. Wearing a regular civilian suit? A. Yes, sir. 

Q. Dressed like any other civilian? A. That is 
right. 

144 Q. I believe you were accompanied by another 
officer, Rayboy, Sergeant Rayboy? A. Yes, sir. 

Q. Did he wear a blue uniform with brass buttons? A. 
No, sir. 

Q. He was dressed in civilian clothes; is that right? A. 
That is right. 

Q. There was nothing to distinguish you tw T o from the 
appearance of any other citizens of civilians in clothes, no 
badges, nothing which would indicate you were police offi¬ 
cers? A. Not in clothes, except the defendant knew us both. 

• •#••••••• 
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150 Q. Now, I believe you said that as you stepped 
in, Mr. Reynolds ran to a closet in the pool parlor, 
staved in there for a short time, and then came back out? 
A. Yes, sir. 

Q. About how long was he in the closet? A. From the 
time I opened the door. When he saw me, he stepped 
immediately in the closet. He probably was about six or 
seven feet, maybe, from you to me, from the closet door. 
He stepped i ntlie closet. By the time I could get from the 
door to the closet, he had stepped back out to the first 
table, just momentarily. 




151 Q. Now, when he started for this closet, did you 
pull out your pistol and say, “Halt.” A. No, sir. 

Q. Did you say, “Stay in sight; don’t go in there?” A. 
I spoke to him; I told him to stop, stop, you are under 
arrest, something like that. 

Q. Stop, you are under arrest, as he was going to the 
closet? A. Yes, sir. 




• • ♦ 


155 Q. Now, when you went in this closet, did you 
open the door or was it already open? A. Already 

open. 

Q. Was there a light in there? A. No, sir, I didn’t 

156 see any. I had my flashlight with me. 

*••••#•#•• 

Q. What did you see when you flashed vour flashlight 
entering this closet? A. I saw several jackets hanging 
there; had some sacks in the closet, I think, on the floor. 
Some other, X just call it trash; I don’t know what it was. 
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Q. Were there any other coats in this closet of a 

157 dark blue hue ? A. No, there was not. 

Q. What were the colors of the other coats? A. A 
tan jacket and a plaid jacket; shirts. 

• ••••••••• 

Q. As a matter of fact, sergeant, you know that this 
jacket belongs to Jiggs Watson, don’t you ? A. No, I do not. 

• **•*••**• 

158 Q. Which coat did you search first? A. The blue 
one is the first one I searched. 

Q. Was that the first one to reach? A. That was the 
first one, yes, sir. 

Q. I believe that you testified that you found this Philip 
Morris cigarette package? A. Yes, sir. 

• ••••••••• 

162 SEYMOUR RAYBOY 

was called as a witness by the Government and after being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Titus: 

Q. Officer, will you state your name and present assign¬ 
ment? A. Seymour Ravboy, Detective, attached to the 
Narcotic Squad. 

• ••••••••• 

Q. Do you work as a partner of Detective Herring? A. 
That is right. 

Q. Were you working as his partner and working with 
him during the months of April and May of 1953? 

163 A. Yes, I was. 

• ••••••••• 
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165 Q. Do you recall what date it was that you went 
with Detective Herring to this pool hall? A. May 23. 

Q. And do you recall the time of day or night that you 
went there? A. It was approximately 1:50 in the morning. 

• «*•#•••#• 

Q. In your own words, would you tell us what occurred 
when you arrived at the pool hall? A. Officer Herring and 
I went to the entrance of the poolroom. We observed the 
Defendant Reynolds standing at one of the pool tables 
to our right. Officer Herring and I entered and as 

166 we entered, the defendant went into a small closet. 
When he came out, I placed him under arrest and 

Officer Herring went inside the closet. 

Q. Do you recall in what place the closet was in the hall; 
the closet was located where? A. It would be to our right 
as we entered, about 20 or 25 feet from us. 

Q. And you stated you placed the defendant under ar¬ 
rest; is that correct? A. Yes, sir, I did. 

Q. What else happened, after you placed him under ar¬ 
rest? A. Officer Herring went into the small closet the 
defendant came out of and said he had found a cigarette 
package containing 27 red jellatin capsules, each containing 
white powder. 

Q. Did ho show you that package? A. Yes, sir, he did. 

Q. What happened then? A. He said he had got it from 
the blue jacket. He asked the defendant if chat was his 
jacket and the defendant denied it. We talked to Mr. 
Black, who is supposed to be the defendant’s partner, and 
we asked him whose jacket it was and he stated that it 
belonged to the defendant. 

Q. This is marked Government Exhibit No. 1 for iden¬ 
tification. Is that the jacket to which you are re- 

167 ferring? A. Yes, this is the jacket to which I am 
referring. 

Q. How do you recognize that as the same jacket? A. 
I have my initials on the label. 
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Q. What happened after the arrest of this defendant was 
made and that jacket was taken; what did you then do ? A. 
We proceeded out of the poolroom to go back to police 
headquarters and then we arrested someone else. 


• ••••••••• 

Q. Was the other man you arrested Raymond Watson, 
Jiggs Watson? A. Yes, sir. 




168 CROSS EXAMINATION 

By Mr. Stein: 

• ••••••••• 

176 Q. The defendant Watson readily admitted that 
he was a narcotic addict to you, did he not, when you 
arrested him? A. I don’t know whether he readilv admit- 
ted it or not. 

Q. Did there come a time when he did admit it? A. Yes, 
sir. 

Q. Did there come a time when you asked him where 
he got his stuff? A. I don’t believe I questioned the de¬ 
fendant Watson. 

• •••«••••• 


Q. Did Jiggs Watson at any time tell you that Charles 
Reynolds was involved in the narcotic trade and he got any 
narcotics from him? A. He never told me any statement 
like that. 


178 JAMES L. YOUNG 

was called as a witness by the Government and after being 
first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

Bv Air. Titus: 

•> 

Q. Would you state your name? A. James L. Young. 

Q. And your occupation? A. Chemist, U. S. Treasury 
Department. 

*«•####••• 

Mr. Stein: 1 will stipulate as to liis qualifications. 

*#***•*•#• 

Q. Dr. Young, I will show you what has been marked 
Government Exhibit No. 2 and 2-A, and ask you to tell the 
Court and Jury whether you have seen those exhibits be¬ 
fore? A. Yes, I have seen both of them. 


180 Will you tell us what the result of your analysis 
was? A. The capsule contained one and one-half 
grains of a mixture of heroin hydrochloride, quinine hydro¬ 
chloride and milk sugar. 


Q. Doctor, I will show you what has been marked Gov¬ 
ernment Exhibit No. 3 and 3-A, 3-A being the large en¬ 
velope and 3 the small one, and ask you to tell us whether 
you have seen those before? A. Yes, I have seen both of 
these exhibits. 

181 Q. Will you tell us the result of that analysis? A. 

The five gelatin capsules were individually analyzed 
and each contained a mixture of heroin hydrochloride, qui¬ 
nine hydrochloride and milk, sugar, and the net weight of the 
contents of five capsules was 7.7 grains. 
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182 Q. Doctor, I will show you what has been marked 
Government Exhibit 4 and 4-A for identification. 
Would you look at those and tell us whether you have seen 
those before? A. Yes, I have. I have seen both of them. 


183 Q. Will you tell us what they contained? A. The 
27 capsules were individually analyzed and consisted 
of a mixture of morphine sulphate, milk sugar and corn¬ 
starch. 

• #*••••••# 


Q. Will you tell us the quantity of the last exhibit that 
you just described? A. The mixture weighed 35.9 grains 
and contained ten and twenty-three hundredths percent 
of morphine sulphate. 


• ••••••••• 

189 The Court: Does the Government rest ? 

Mr. Titus: Yes. 

190 JOSEPH A. GABRYS 

was called as a witness by the defense and after being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Stein: 

Q. Your name is Joseph A. Gabrys? And you are a 
sergeant on the Narcotic Squad of the Mtropolitan Police 
Department? A. That is correct. 

Q. You were so assigned on May 23, 1953? A. Yes, sir. 
Q. Do you recall an occasion during the early morning 
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of May 23, 1953, when you spoke to a party by the name 
of Raymond Watson, also known as Jiggs? A. Yes, 
191 sir, I do. 

Q. Did you reduce to writing the contents of the 
conversation you had with that person? A. Xo, sir. 

Q. Did you interrogate him as to any of his activities 
in the narcotic traffic in Washington? A. Yes, sir. 

Q. Did you ask him whether or not he was an addict? A. 
Yes, sir, I did. 

Q. Did he tell you that he was? A. Yes, sir. 

* # * * * # * * * * 


Q. Sergeant, in your questioning of Raymond J. Watson, 
did vou elicit from him a statement as to where he secured 
narcotics to supply his habit? A. Yes, sir. 

Q. Where did he tell you? A. He told me he obtained 
his narcotic drugs in the vicinitv of 7th and X 
192 Streets, Xortliwest, from a colored peddler of nar¬ 
cotic drugs there who he would not identify. 

EDWARD J. ROGERS 

was called as a witness by the defense and after being first 
dulv sworn, was examined and testified as follows: 

i 

DIRECT EXAMIXATIOX 

Bv Mr. Owen: 

* 

Q. What is your name? A. Edward J. Rogers. 

Q. Where are you employed? A. Department of Vehicles 
and Traffic of the District of Columbia. 

«*•••••••• 

Q. And as a result of such subpoena, did you bring with 
vou certain records? A. I did. 

Q. Let me ask you whether or not you brought with you 
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the registration of any automobile or automobiles which 
may be, or may have been owned by Charles 
193 Reynolds? A. I did. 

• ••••••••• 

Q. Now, does this registration card indicate the type of 
automobile attributed to the designated owner on the face 
of the card? A. It does. 

Q. Does it indicate the license tag number? A. It does. 

Q. Do the records of your office indicate that any other 

automobiles at anv other time were owned bv said Charles 

•> • 

Reynolds? A. I did not check. The 1953 record is the 
only thing we checked, anything presently owned. 

• •*****•*• 

195 JOHN W. HAWKINS 

was called as a witness by the defense and after being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
Bv Mr. Stein: 

• ••**•***• 

Q. What is your occupation? A. Metropolitan Police 
Officer? 

• ••••••••• 

Q. Did there come a time about a year ago or about 
October 7, 1952, that you came to know a party identified 
to you as Marion L. Johnson? A. Yes, sir, I did. 

Q. Did you, in fact, in your official capacity as under¬ 
cover man for the Narcotic Squad, purchase drugs 

196 from her at that time? A. I did. 

Q. Did you, pursuant to that purchasing, go before 
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the grand jury and make sworn statements to that effect? 
A. I did. 

#*#*•**#•• 

197 Q. On how many occasions did you make purchases 
of narcotics from her? A. Just on one occasion. 

Q. Did you arrest her or some other officer arrest her 
because of her sale to you? A. She was arrested by 
another officer. I just don't recall who it was. 

Q. But you personally appeared before a grand jury in 
this court and testified to her guilt, did you not ? A. Yes, sir. 

Q. Did she ever in any conversation with you deny to 
you that she had sold you the narcotics? A. Not to my 
knowledge. 

*••••**••• 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were held out of the hearing of the 
jury): 

Mr. Owen: Your Honor, this indictment is laid in seven 
counts against Charles Revnolds and Ravmond J. 

198 Watson. Raymond J. Watson has been referred to 
throughout this trial as a co-defendant. We feel 

that in all fairness that the jury should be informed of the 
disposition of the case against Raymond Watson, an ex¬ 
planation of his absence in court, as the co-defendant. 
For the benefit of the record, I would like to state that 
the record of this court will indicate that the said co¬ 
defendant has pleaded guilty to two counts; to wit, count 
one and count six of the same indictment. I wanted to 
suggest what happened to the other five. 

The Court: Does the Government have any objection to 
advising the jury that the defendant entered a plea of 
guilty to counts 1 and 61 
Mr. Titus: No. 
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The Court: Very well. The Court will advise the members 
of the jury that the defendant Watson has entered pleas 
of guilt to counts 1 and 6. 

199 Mr. Owen: And the defense will suggest that ex¬ 
planation be made as to the remaining unaccounted 

for counts in the indictment, as to the co-defendant Ray¬ 
mond J. Watson. 

The Court: I don’t understand. 

Mr. Owen: As I am informed, the Court will inform the 
Jury as to onlv counts 1 and 6, but will not inform the 
jury as to the other remaining five counts, just simply 
leave that up in the air. 

The Court: There has been no disposition made of those 
counts. 

Mr. Owen: The defense, having been informed of the 

position which the Court is taking on the law involved, 

finds no alternative but to place on the witness stand the 

prosecuting attorney, or a representative of said office, 

in order that it mav be introduced in evidence as to what 

•> 

disposition or as to what relationship the remaining counts 
bear to this defendant or to the defendant Watson, or to 
this case, and inquire of said prosecuting office what ar¬ 
rangements have been made. Counsel feels that he has more 
than reasonable ground to assume that the remaining 
counts either are, or were to be dismissed as against the 
said Watson. I do not want to call Mr. Titus to the 
stand at this time unless there is an alternate District 
Attorney or prosecutor to protect the interests of the 
Government at the prosecuting table. 

• ••••*•••• 

200 The Court: The Court will sustain the Govern¬ 
ment’s objection. 

(Thereupon, counsel returned to their respective places 
at the counsel table and the following proceedings were 
held in open court): 

The Court: Ladies and Gentlemen of the jury, the Court 
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desires to advise you that yesterday the co-defendant in 
this case, Raymond J. Watson, entered a plea of guilty to 
counts 1 and 6 of the present indictment, which is the 
case being tried before the Court. 

**«#•*•••• 


201 Mr. Owen: May it please the Court, the defense 
rests. 

**•*#**•*• 

202 Mr. Owen: May I inquire whether the Government 
rests or have any rebuttal? 

Mr. Titus: There is no rebuttal. 

**#**•*##• 

207 Mr. Owen: Does the Court think that anv wit- 

* 

nesses whose names have been mentioned have been 
peculiarly available to justify the charge ? 

The Court: Xo. The Court, if it gives a charge of that 
kind will point out in criminal cases the processes of the 
Court are equally available to both Government and 
20S defendant, and I do not think there is anybody 
peculiarly available to one side that could not have 
been called by the other. 

Mr. Owen: We request that such an instruction be given 

as to co-defendant Watson. 

The Court: It is denied. 

Mr. Owen: Mav the reasons be stated ? 

% 

The Court: It is not necessary for the Court to give 
anv reasons. 

Mr. Owen: Mav counsel be heard? 

The Court: Yes. 

Mr. Owen: We feel that he is peculiarly amenable to 
the Government as distinguished from the defense inas¬ 
much as he is presently awaiting sentence by the Govern¬ 
ment and he has previously pleaded guilty to certain 
portions of the indictment. 
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Your Honor, Counsel would request more enlightenment 
as to what the Court expects to instruct as to accomplice. 

The Court: You will have an opportunity to hear the 
charge and then you may request anything further after 
the charge is given. 

Mr. Owen: I do not feel that counsel can intelligently 
present the matter by way of argument unless he is ap¬ 
prised as to what position the Court will take. 

The Court: The Court will give the definition of accom¬ 
plice as it appears in the District code as has been inter¬ 
preted by the Court of Appeals. 

209 Mr. Owen: At this time, the defense desires to 
renew all motions which have previously been made 

in the trial, including the motions for a mistrial and the 
motion for a directed verdict. 

The Court: The motions are denied. 

COURT’S CHARGE TO THE JURY 

The Court: Ladies and gentlemen of the jury, as you 
well know, at this point in the trial of the case, it is the 
Court’s responsibility to charge you as to the law that 
will govern you in reaching your verdict in this case. It 
is your responsibility to accept the law as it is outlined 
to vou by the Court. 

As I have said on various occasions to you before, if 
in the course of my charge to you, I make any reference 
to the evidence in the case, my recollection of that evidence 
is not binding upon you. The references which coun- 

210 sel made in their closing arguments to you, as to 
the evidence in the case, are not binding upon you. 

*«*•*«••*• 

211 The indictment in this case is drawn in seven 
counts. The Government charges this defendant 

with alleged violation of the narcotics statutes on three 
different occasions. The first three counts of the indict¬ 
ment relate to a transaction which the Government charges 
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occurred on April 3, 1953. The fourth, fifth and sixth 
counts of the indictment relate to a transaction which 
the Government charges occurred on April 7, 1953; and 
the seventh count relates to a transaction or incident which 
the Government alleges occurred on May 23, 1953. 


**•»**#**#• 


219 In this case, in six counts of the indictment, there 
is charged with the defendant now on trial, Charles 

Reynolds, one Raymond J. Watson. The Court informed 
vou this morning that the co-defendant Watson had entered 
pleas of guilty to charges one and six of the indictment. 
The relationship of Reynolds and Watson to each other 
in the law is described as that of an accomplice. An 

220 accomplice is anyone who knowingly and volun¬ 
tarily cooperates with, aids, assists, advises, or even 

encourages another in the commission of a crime. Another 
definition often referred to is that anvone who knowinglv 
and voluntarily cooperates with, aids, assists, advises, or 
encourages another in the commission of a crime is an 
accomplice. 

In order that the status of accomplice may exist as 
between two or more defendants, it is, of course, necessary 
first, that a crime has been committed; second, that the 
accomplice knew that the crime was being committed and 
that each participated in some substantial and material 
fashion. 

The jury is instructed that the word “possession” as 

used in the statutes which I have read to vou and the 

* 

law in this case means the control over the narcotics in¬ 
volved, having at the same time an intent by the said 
Reynolds to exercise such control in his own behalf. To 
further explain possession, the control over the narcotics 
must be of a personal and exclusive nature, and, for ex¬ 
ample, include the power to dispose. 

The possessor must be conscious and aware of the fact 
that he does have such drugs in his possession. 


41 


The jury is instructed that the witness, Marion Johnson, 
is what is spoken of in the law as an informer, she having 
received certain benefits in exchange for her testimony 
against the defendant Reynolds. In such a case, that 

221 is, where the testimony of an informer is involved, 
the Court is charged with the responsibility of in¬ 
structing vou that the law is that the informer’s testimonv 
must be scrutinized with great care and received by you 
with caution in view of the fact that a person who is 
promised or receives favor is more likely to color or contort 
her testimonv to further her own interest in such a wav 
as to place guilt upon a defendant in furtherance of the 
witness’s own interest. In other words, ladies and gentle¬ 
men of the jury, it being established by the evidence and 
recognized by the Court that this witness, Marion Johnson, 
was an informer, the Court must tell you that it is the law 
that the testimonv of informers must be received with 
caution and scrutinized with care. This does not mean 
that you do not have the responsibility of determining to 
vour own satisfaction what credence vou will give to this 
testimony, but the Court charges you that the law provides 
that you shall view this testimony with caution and scru¬ 
tinize it with care. 

The jury is instructed that some of the evidence support¬ 
ing certain counts in this indictment is what is known as 
circumstantial evidence. This means evidence which is not 
direct but which is indirect proof. Such evidence may be 
considered bv vou but it must be understood that 

222 before you can convict upon such evidence, you must 
be able to say that such evidence excludes all rea¬ 
sonable hypotheses of innocence and favors a plan of guilt. 
That is to say, that if there are any possible innocent ex¬ 
planations of a reasonable nature for the circumstantial 
conduct relied on, then, you must acquit the defendant 
Reynolds of these counts. 

The jury is instructed that mere knowledge that an 
offense is being committed is not equivalent to participation 
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with criminal intent, and further that the mere presence of 
the defendant at the time and place of the perpetration of 
a felony by another person does not make the defendant an 
offender, even though he made no effort to prevent the 
crime. 

********** 

You are the sole and exclusive judges of the facts. 

The Court admonishes you not to permit your judgment 
or your reason or your intelligence to be swayed by preju¬ 
dice, by bias, by ill will, or by sympathy. You are not to 
be influenced bv vour feelings or bv vour emotions. Your 
verdict is to be reached in accordance with the solemn 
oath that vou took that vou would well and trulv trv this 
case and a true verdict render in accordance with 
223 the evidence and in accordance with the law as it is 

outlined to vou bv the Court. 

• « 

It is necessary for all 12 of you to agree upon your 
verdict. You must, of course, reach a separate verdict 
as to each count of the indictment. Your verdict on each 
count may be either guilty or not guilty. 
********** 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were held out of hearing of the jury): 

The Court: Does the Government request any further 
charge ? 

The Court: Does the defendant request any further 
charge? 

Mr. Owen: We renew our request for the absent wit¬ 
ness charge which we requested previously. 

The Court: The Court "will deny that request. 

Mr. Stein: It was my understanding that you granted 
requested prayer No. 6. 

The Court: You are right. The Court will give charge 
No. 6 to the jury. 

Does the defendant request any further charge? 
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Mr. Owen: We have no objection, no other excep¬ 
tion, no other additions than what have already 
been stated. 

The Court: Reserving your objections, of course, to those 
submitted prayers which the Court denied. 

Mr. Owen: Yes, sir. 

I would like to say at this time, for fear of being un¬ 
ethical, I don't want the Court to think I am trying to 
polish any apples, but I think the Court’s instructions 
and the method of instruction was a thing of beauty to me. 
It was excellent instruction. I think the whole conduct of 
the case has been a surprising pleasure to counsel for 
t e tlie Court in questionable instances 
seemed to have allowed us rather wide latitude, although 
there may be some points in the record where counsel and 
Court have differed in the law. 

The Court: The Court only regrets that you are surprised. 

(Thereupon, counsel resumed their places at the counsel 
table and the following proceedings where held in open 
court:) 

The Court: The Court inadvertantly omitted in its 
charge to you one instruction, which is as follows: 

The jury is instructed that one cannot be held respon¬ 
sible for the criminal act of another, unless the connection 
or joint character of the undertaking clearly appears; it 
not being sufficient to establish merely a common pur¬ 
pose. 

225 Upon reaching the jury room, you will select one 
of your members to serve as foreman. The foreman 
will preside at your deliberations and speak for you in 
advising the Court of your verdict. 

• •*•***•** 

(At 4:30 p.m., the jury returned with verdict of guilty 
as indicted.) 

(The jury was polled.) 
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226 Filed in Open Court, June S, 1953. 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled May 4, 1953, Sworn in on May 
5, 1953. 


The United States of America, 
vs. 

Charles Reynolds, Raymond J. Watson 

Criminal No. 938-53. Grand Jury Orig. Vio. 26 U.S.C. 
2553a, 2554a, 21 U.S.C. 174. 

The Grand Jury charges: 

On or about April 3, 1953, within the District of Co¬ 
lumbia, Charles Reynolds and Raymond J. Watson did 
sell, barter, exchange and give away to Marion Johnson 
one capsule containing a mixture totaling about 1.5 grains 
of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for 
that purpose, from the said Marion Johnson as provided by 
law. 

SECOND COUNT: 

On or about April 3, 1953, within the District of Colum¬ 
bia, Charles Reynolds and Raymond J. Watson purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, one 
capsule containing a mixture totaling about 1.5 grains of 
heroin hydrochloride, quinine hydrochloride and milk 
sugar. This is the same heroin hydrochloride which is men¬ 
tioned in the first count of this indictment. 
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THIRD COUNT: 

On or about April 3, 1953, within the District of Colum¬ 
bia, Charles Reynolds and Raymond J. Watson facilitated 
the concealment and sale of one capsule containing a mix- 

> ture totaling about 1.5 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of Charles Reynolds 
and Raymond J. Watson, been imported into the United 
States contrary to law. This is the same heroin hydro¬ 
chloride which is mentioned in the first and second counts 
of this indictment. 

FOURTH COUNT: 

’ On or about April 7, 1953, within the District of 

227 Columbia, Charles Reynolds and Raymond J. Wat¬ 
son did sell, barter, exchange and give away to 
Marion Johnson five capsules containing a mixture totaling 
about 7.7 grains of heroin hydrochloride, quinine hydro¬ 
chloride and milk sugar, not in pursuance of a written order, 
written for that purpose, from the said Marion Johnson, 

r as provided by law. 

FIFTH COUNT: 

On or about April 7, 1953, within the District of Colum¬ 
bia, Charles Reynolds and Raymond J. Watson purchased, 

> sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, five 
capsules containing a mixture totaling about 7.7 grains of 
heroin hydrochloride, quinine hydrochloride and milk 
sugar. This is the same heroin hydrochloride which is 
mentioned in the fourth count of this indictment. 

* 

„ SIXTH COUNT: 

On or about April 7, 1953, within the District of Colum¬ 
bia, Charles Reynolds and Raymond J. Watson facilitated 
the concealment and sale of five capsules containing a mix- 
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ture totaling about 7.7 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of Charles Reyn¬ 
olds and Raymond J. Watson, been imported into the 
United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the fourth and fifth 
counts of this indictment. 

SEVENTH COUNT: 

On or about May 23, 1953, within the District of Colum¬ 
bia. Charles Reynolds purchased, sold, dispensed and dis¬ 
tributed, not in the original stamped package and not from 
the original stamped package, twenty-seven capsules con¬ 
taining a mixture totaling about 35.9 grains of morphine 
sulfate, corn starch and milk sugar. 

(s) Leo A. Rover, Attorney of the United States in 
and for the District of Columbia. 


*#•••••*#• 


232 Filed Sep. 11, 1953. Harry M. Hull, Clerk 

• •*•**•••• 

On this lltli day of September, 1953 came the attorney 
of the United States, and the defendant in proper person 
and by his attorney, Ralph Stein, Esquire; whereupon the 
defendant’s motion to withdraw appearance for the de¬ 
fendant Raymond J. Watson, coming on to be heard and 
after argument by counsel, is granted. 

The defendant is remanded to the District Jail. 




235 Filed Oct. 20, 1953. Harry M. Hull, Clerk 

• ••••••••• 
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On this 20th day of October 1953, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury upon their oath say that 
the defendant Charles Reynolds is guilty as indicted. 

The case is referred to the Probation Officer of the Court 
and the defendant Charles Reynolds is committed to the 
District of Columbia Jail. comm, issued, jury polled. 

By direction of Edward A. Tamm, Presiding Judge, 
Criminal Court No. 1. 

• ••••••••• 


236 Filed Oct. 20. 1953. Harry M. Hull, Clerk. 


WITHDRAWAL OF PLEA 

On this 19th day of October, 1953, the defendant Ray¬ 
mond J. Watson, appearing in proper person and by his 
attorney William J. Dixon, in open Court withdraws his 
plea of not guilty to the indictment heretofore entered and 
pleads guilty to counts one and six. 

The case is referred to the Probation Officer of the Court, 
and the defendant is remanded to the District Jail. 

• ••••••••• 

247 Filed Nov. 9, 1953. Harry M. Hull, Clerk 

• ••••••••• 

On this 30th day of October, 1953 came the attorney for 
the government and the defendant appeared in person and 
by counsel, William E. Owen and Ralph Stein, Esquire; 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty, and a verdict of guilty of the 
offense of: Vio. Secs. 2553a, 2554a, Title 26, U. S. Code; Vio. 
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Sec. 174, Title 21, U. S. Code, as charged in Counts 1, 2, 3, 
4, 5, 6, & 7 and the court having asked the defendant 
whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Three (3) 
Years to Ten (10) Years and pay a fine of One Hundred 
Dollars ($100) on each Counts 1, 2, 3, 4, 5, 6, & 7, to run 
concurrently. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

(s) Edward A. Tamm, United States District Judge. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Is a defendant entitled to an instruction on the inferences 
to be drawn from an “absent witness” when the record shows 
that such witness was a co-indictee? 

2. Did the trial court err in instructing the jury, at the de¬ 
fendant s request, that the co-indictee had entered a plea of 
guilty to two of the counts in the indictment and in refusing 
to inform the jury as to the remaining counts against the co¬ 
indictee? 

3. Was the jury, acting upon proper instructions, entitled 
to consider the weight of certain circumstantial evidence? 

4. Did the trial court err in refusing to declare a mistrial 
upon the basis of alleged unresponsive answers by two witnesses 
when, in the first- instance, the jury was admonished to dis¬ 
regard the answer and, in the second instance, where the an¬ 
swer was responsive to the line of questioning on cross-exam¬ 
ination? 

5. Can a judgment of conviction for violations of the Federal 
narcotic laws be sustained upon the testimony of an informer 
when such testimony is completely corroborated? 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12012 


Charles Reynolds, appellant 

v. 

United States of America, appellee 


APPEAL FRO if THE WSJ TED ST A TES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On June 8, 1953, an indictment was filed in the District 
Court wherein it was charged in the First Count thereof that 
on or about April 3, 1953, within the District of Columbia, 
Charles Reynolds, appellant herein, and one Raymond J. 
Watson did sell, barter, exchange and give away to Marion 
Johnson, one capsule containing a mixture totaling about 1.5 
grains of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that pur¬ 
pose from Marion Johnson. In the Second Count it was 
charged that appellant and Watson purchased, sold, dispensed 
and distributed, not in the original stamped package and not 
from the original stamped package the same one capsule re¬ 
ferred to in the first count. In the Third Count it was charged 
that appellant and Raymond J. Watson facilitated the conceal¬ 
ment and sale of the same one capsule referred to in the first 

(i) 
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and second counts, after it had been imported into the United 
States contrary to law (J. A. 44-45). 

In the Fourth Count it was charged that, on or about April 7, 

1953, within the District of Columbia, appellant and Raymond 
J. Watson did sell, barter, exchange and give away to Marion 
Johnson five capsules containing a mixture totaling about 7.7 
grains of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that 
purpose, from Marion Johnson. In the Fifth Count it was 
charged that appellant and Watson purchased, sold, dispensed 
and distributed, not in the original stamped package and not 
from the original stamped package the same five capsules 
mentioned in the fourth count. In the Sixth Count it was 
charged that appellant and Watson facilitated the concealment 
and sale of the five capsules mentioned in the fourth and fifth 
counts (J. A. 45-46). 

In the Seventh Count it charged that, on or about May 23, 

1954, within the District of Columbia, appellant purchased, 
sold, dispensed, and distributed, not in the original stamped 
package and not from the original stamped package, twenty- 
seven capsules containing a mixture totaling about 35.9 grains 
of morphine sulfate, com starch and milk sugar (J. A. 46). 

On June 11, 1953, appellant and Watson entered pleas of 
not guilty (R. 228). On September 11,1953, counsel for Wat¬ 
son was allowed to withdraw due to a conflict of interest (R. 
229-231) (J. A. 46), and William J. Dixon, Esq., was appointed 
to defend Watson (R. 233). On October 20, 1953, Watson 
withdrew his plea of not guilty and entered a plea of guilty 
to counts one and six (J. A. 47). 1 

The case came on for trial on October 19, 1953 (J. A. 1). 
Marion L. Johnson (R. 7-72) testified that she is a Special 
Employee of the Metropolitan Police Department and is on 
probation following a narcotics conviction (J. A. 1). On 
April 3.1953. she went to a pool hall in the 800 block of Fourth 
Street, S. W., with Officer Charles McDonnell. They arrived 

1 On October 30, 1953. Watson was sentenced to serve a term of imprison¬ 
ment of from one to three years and to pay a fine of Fifty Dollars on Count 
One; and to serve a term of imprisonment of from one to three years and 
to pay a fine of Fifty Dollars on Count Six, to run concurrently with that 
imposed in Count One (R. 24S). 
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between 9:30 and 10:00 p. m.. and she asked appellant, who 
was wearing a blue jacket, about him giving her a half an ounce 
of heroin. Appellant replied that he had some but not that 
much and that he planned to go to New York to get some 
more. He asked her to go to New* York with him (J. A. 2,14). 
Appellant told her he would give her a free sample and called 
Jiggs Watson over and told him to give her a sample. Watson 
took her outside to his automobile where he took a capsule 
from the dashboard and gave it to her (J. A. 3). Then, the 
witness left Watson and joined Officer McDonnell, who tested 
the capsule. There was no stamped package involved and no 
written order form presented (J. A. 4). 

On April 7, 1953, Witness Johnson returned to the pool hall 
with Officer McDonnell. The officer started to play pool and 
she talked to Watson. Later, she spoke to appellant about 
what had prevented their planned meeting on the Satur¬ 
day. She had asked for some capsules from Watson and had 
been told to speak to appellant, who said it was alright. 
Whereupon, Watson went into a closet and came out with six 
capsules. He gave them to the witness, who handed him 
$10.00 which Officer McDonnell had given her. This was all 
done in the presence of appellant (J. A. 5-7). After about 
fifteen minutes, Johnson and McDonnell departed and, as they 
were going up the street, Watson came to them with the change 
(J. A. 7). The capsules were turned over to Officer McDon¬ 
nell and on the way up Fourth Street they were held up and 
robbed of one capsule (J. A. 8). 

Charles R. McDonnell (R. 72-127). an officer with the Metro¬ 
politan Police Department, testified that on April 3. 1953, he 
went to the Monticello Billard Parlor with Marion Johnson. 
He waited outside and saw her contact appellant. About ten 
or fifteen minutes later, she came out with Watson. They 
walked to a 1950 Kaiser-Frazer and Watson gave her some¬ 
thing. She joined McDonnell and gave him a pink capsule 
containing a white powder, which he gave a field test (J. A. 
18-19). 

On April 7, 1953, the officer and Marion Johnson returned 
to the pool hall. They both entered and Johnson contacted 
Watson. She then went to the back to talked with appellant. 
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Thereafter, Watson went into a back room and. upon coming 
out, handed her something. They left but were joined by 
Watson who called Johnson over to him. W’hen Johnson re¬ 
joined McDonnell, she gave him a dollar bill (the change) and 
six capsules containing a white powder (J. A. 20-23). 

Sherwood H. Herring (R. 127-162). assigned to the Narcotic 
Squad of the Metropolitan Police Department, testified that 
on April 6.1953. he was given an envelope containing a capsule 
which he tested and, on April 10.1953. delivered to the chemist 
(J. A. 23-24). On April 8.1953, he was given another envelope 
by Officer McDonnell (J. A. 24-25). 

On May 23. 1953, at about 1: 45 a. m., Officer Herring, with 
Officer Rayboy, went to the Monticello Billard Parlor. When 
they opened the door, appellant stepped into a closet. He 
stepped out just as they arrived at the closet. Officer Rayboy 
arrested appellant while Officer Herring went into the closet. 
Inside, a blue coat was found in which a Philip Morris cigarette 
package containing 27 capsules was found. Appellant denied 
ownership of the coat but one Jim Black indicated that the 
coat belonged to appellant. Watson was also arrested (J. A. 
25-29). 

Seymour Rayboy (R. 162-177), detective assigned to the 
Narcotics Squad of the Metropolitan Police Department, testi¬ 
fied that on May 23, 1953. he went to the pool hall with Officer 
Herring. Appellant went into a small closet and Detective 
Rayboy arrested him when he emerged. Appellant denied 
ownership of the blue jacket which Officer Herring brought 
from the closet but Jim Black, appellant's supposed partner, 
stated that the jacket belonged to appellant (J. A. 30-31). 

James L. Young (R. 17S-187), chemist United States 
Treasury Department, testified that he examined the six cap¬ 
sules in issue and found that they contained a mixture of heroin 
hydrochloride, quinine hydrochloride and milk sugar and also 
the 27 capsules in issue and found they contained a mixture of 
morphine sulphate, milk sugar and corn starch (J. A. 32-33). 

On behalf of appellant. Joseph A. Gabrys (R. 190-192), 
sergeant, attached to the Narcotics Squad of the Metropolitan 
Police Department, testified that the codefendant Watson had 
told him that he was an addict and that he obtained his narcotic 
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drugs from a colored man in the vicinity of 7th and N Streets 
NW. (J. A. 33-34). 

Edward J. Rogers (R. 192-195). of the Department of 
Vehicles and Traffic, testified that he brought the registration 
of the automobile owned by appellant (J. A. 34-35). 

John M\ Hawkins (R. 195-197). an officer with the Metro¬ 
politan Police Department, testified that he had arrested 
Government witness Marion Johnson on October 7, 1952 after 
making purchases of narcotics from her and that she had 
entered a plea of guilty (J. A. 35-36). 

The Court (Tamm. J.). instructed the jury (R. 209-225). 
after which the jury returned a verdict of guilty as indicted 
(J. A. 43). Thereafter, on October 26. 1953. appellant made 
a motion for a new trial (R. 237-23S). On October 30. 1953. 
appellant was sentenced to serve a term of imprisonment of 
from three to ten years and to pay a fine of one hundred dol¬ 
lars on each count, to run concurrently (J. A. 47^48). From 
such judgment, appellant, who is at liberty on bail, now brings 
th is ap}jeal (R. 249). 

STATUTES INVOLVED 

26 U. S. C. §2553: 

(a) General Requirement. It shall be unlawful for 
any person to purchase, sell, dispense, or distribute any 
of the drugs mentioned in section 2550 (a) except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax-paid 
stamps from any of the aforesaid drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession same may be found; and the 
possession of any original stamped package containing 
any of the aforesaid drugs by any person who has not 
registered and paid special taxes as required by sections 
3221 and 3220 shall be prima facie evidence of liability 
to such special tax. 

26 U. S. C. § 2554: 

(a) General Requirement. It shall be unlawful for 
any person to sell, barter, exchange, or give away any of 
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the drugs mentioned in section 2550 (a) except in pursu¬ 
ance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary. 

21 U. S. C. §174: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in. knowing the same to have 
been imported contrary to law. such person shall upon 
conviction be fined not more than $5,000 and imprisoned 
for not more than ten years. Whenever on trial for a 
violation of this section the defendant is shown to have 
or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to author¬ 
ize conviction unless the defendant explains the posses¬ 
sion to the satisfaction of the jury. 

SUMMARY OF ARGUMENT 

Appellant contends that the trial court erred in refusing to 
instruct the jury in reference to inferences to be drawn in his 
favor from the absence of the coindictee Watson. However, 
the law is well settled that a defendant cannot call a coindictee 
to the witness stand and. also, that the Government is under 
no obligation to produce every available witness. Appellant 
did not call Watson as a witness and, therefore, cannot com¬ 
plain as to the refusal of the court to instruct on his absence. 

Appellant complains that the trial court committed error by 
informing the jury that Watson, the coindictee, had already 
entered a plea of guilty to two of the six counts in the indict¬ 
ment. However, this was done at appellant’s request. Fur¬ 
thermore. the court could not instruct the jury on the remaining 
counts against Watson because, at that time, no action had 
been taken by the court on such counts. 

Appellant maintains that certain circumstantial evidence 
was improperly before the jury. However, the record shows 
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that appellant did not object to its introduction but, rather, 
made use of such evidence in his defense and, further, that the 
court properly instructed the jury on circumstantial evidence. 

Appellant insists that the trial court should have granted a 
mistrial because of certain answers by two police officers. 
However, the trial court admonished the jury to disregard one 
answer and the record reveals that the second answer was re¬ 
sponsive to the cross-examination in progress. 

Appellant argues that cases involving violations of the Fed¬ 
eral narcotics laws should be controlled by the doctrines enun¬ 
ciated in Kelly v. United States, 90 U. S. App. D. C. 125 (1952). 
However, this Court recently rejected such argument in Neal 
v. United States (No. 11873, decided April 22, 1954). 

ARGUMENT 

I 

The trial court was correct in refusing to instruct as to the 

coindictee 

Appellant contends that the trial court erred in refusing 
to instruct the jury in reference to inferences to be drawn in 
his favor from the absence of the coindictee Watson. How¬ 
ever. the record reveals no error. 

The law’ has long been settled, as appellant acknowledges, 
that a defendant in a criminal case cannot call a coindictee 
to the witness stand. See United States v. Hunter, 1 D. C. 
(Cranch C. C.) 446 (1807); United States v. Rutherford, 2 
D. C. (Cranch C. C.) 528 (1S24); United States v. Davidson, 
4 D. C. 576 (1S35); United States v. Reid, 12 How. 361 (1851); 
Benson v. United States, 146 U. S. 325 at 333 (1892); and 
22 C. J. S.. Criminal Law, § SOI. This legal axiom is based 
upon policy considerations which meet the requirements of 
present day jurisprudence. In the first place, it is not un¬ 
reasonable to assume that men who entwine their activities 
in furtherance of evil schemes would also join forces when the 
day of punishment arrives.'* And secondly, a recalcitrant 


z The instant case is a pood example of what mipht be accomplished. 
Watson was sentenced, on October 30, 10"3. to serve a concurrent term 
of from one to throe years and to pay a total fine of One Hundred Dollars 
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coindictee could always refuse to testify on the grounds of 
self-incrimination. 3 

Likewise, the law is well settled that the Government is 
under no obligation to call to the witness stand each and every 
available witness. See McQuaid v. United States, 91 U. S. 
App. D. C. 229, 19S F. 2d 987 (1952), cert, denied 344 U. S. 
929; McGuinn v. United States, 89 U. S. App. D. C. 197, 191 
F. 2d 477 (1951); Deaver v. United States, 81 U. S. App. 
D. C. 148 at 152, 155 F. 2d 740 (1946); Morton v. United 
States, 79 U. S. App. D. C. 329 at 332, 147 F. 2d 2S (1945), 
cert, denied 324 U. S. 875; Curtis v. Rives, 75 U. S. App. D. C. 
65 at 69, 123 F. 2d 936 (1941); and Jordon v. Bondy, 72 App. 
D. C. 360 at 365.114 F. 2d 599 (1940). 

Hence it is seen that the imprisonment of Watson did not 
bar his testimony, 4 nor did the fact that he had entered a 
plea of guilty prevent his appearance. 5 Rather, Watson was 
a co-indictee and. as such, it was his status and not his unavail¬ 
ability which would have prohibited his testimony had appel¬ 
lant attempted to use his coindictee as a witness. 6 However, 
appellant did not make a proffer of Watson. He sought to 
obtain an instruction whereby he could obtain favorable in¬ 
ferences from the fact that W T atson was not called by the 
Government and. when such instructions were not forthcom¬ 
ing, did register an objection, as follow’s (J. A. 42-43): 

fR. 24S). Appellant, on the other hand, was sentenced to a concurrent 
term of from three to ten years and to pay a total tine of Seven Hundred 
Dollars (R. 247). See United States v. Campbell, 4 Cranch 65S (D. C.) 
(1S35). and Benson v. United States, supra, at p. 335. 

Congress undoubtedly was aware of these policy considerations when 
it enacted the local “immunity” statute. District of Columbia Code (1951), 
§ 23-110 reads, in pertinent part, as follows: “When two or more persons 
are jointly indicted the court may. before a defendant has gone into his 
defense, direct any such defendant to be discharged, that he may be a 
witness for the I'nited States. An accused party may also, when there 
is not sufficient evidence to put him upon his defense, be discharged by 
the court * * * for the purpose of giving evidence for the other parties 
accused with him: and such order * * • shall be a bar to another prosecu¬ 
tion for the same offense." (Emphasis added.) 

5 See Coile v. United States. 100 F. 2d S0C (5th Cir. 1939). 

* See V Wigmore, Evidence, § 1407. 

1 District of Columbia Code (1951), § 14-305. 

*It is submitted that appellant's failure to call Watson constitutes a bar 
to his effort to change the common law (Br. at p. 7). 
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The Court. Does the defendant request any further 
charge? 

Mr. Owen. We renew our request for the absent 
witness charge which we requested previously. 

The Court. The Court will deny that request. 

Mr. Stein. It was my understanding that you granted 
prayer No. 6. 

The Court. You are right. The Court will give the 
charge No. 6 to the jury. Does the defendant request 
any further charge? 

Mr. Owen. We have no objection, no other excep¬ 
tion, no other additions than w’hat have already been 
stated. 

The Court. Reserving your objections, of course, to 
those submitted prayers which the Court denied. 

Mr. Owen. Yes, sir. I would like to say at this time, 
for fear of being unethical, I don’t want the Court to 
think I am trying to polish any apples, but I think the 
Court’s instructions and the method of instruction w*as 
a thing of beauty to me. It was excellent instruction. 
I think the whole conduct of the case has been a sur¬ 
prising pleasure to counsel for defense in the way the 
Court in questionable instances seemed to have allowed 
us rather wide latitude, although there may be some 
points in the record where counsel and Court have dif¬ 
fered in the law. 

The Court. The Court only regrets that you are sur¬ 
prised. 

* » # « * 

As is demonstrated hereinabove, appellant could not have 
used Watson as a defense witness and the Government was 
under no obligation to produce him. Therefore, inasmuch 
as the person in issue could not or need not be a witness, the 
court below was correct in refusing to give an instruction on the 
“absent witness.” In addition, certain factors are to be noted. 
The proof against appellant was clear, convincing and uncon¬ 
tradicted. Such proof was by direct evidence which was fully 
corroborated by reliable witnesses. The defense took full ad- 
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vantage of Watson’s position by endeavoring to create an 
inference that it was Watson, and not appellant, who per¬ 
petrated the crimes in question (J. A. 12, 14, 15, 23, 29, 31, 
33-34). Hence, there is no error. See United States v. Con- 
jorti, 200 F. 2d 365 at 369 (7th Cir. 1952), cert, denied 345 
IL S. 925. 

II 

The trial court did not err in informing the jury that the 
co-indictee had pleaded guilty to two counts 

Appellant also complains that the trial court committed 
error by informing the jury that Watson, the co-indictee, had 
already pleaded guilty to two of the six counts against him 
in the joint indictment. However, the record reveals that such 
complaint is without foundation. 

At the close of the case for the defense, counsel made the 
following request at the bench (J. A. 36): 

Mr. Owen. Your Honor, this indictment is laid in 
seven counts against Charles Reynolds and Raymond 
J. Watson. Raymond J. Watson has been referred to 
throughout this trial as a codefendant. We feel that in 
all fairness that the jury should be informed of the dis¬ 
position of the case against Raymond Watson, an ex¬ 
planation of his absence in court, as the codefendant. 
For the benefit of the record, I would like to state that 
the record of this court will indicate that the said co¬ 
defendant has pleaded guilty to two counts; to wit, 
count one and count six of the same indictment. I 
wanted to suggest what happened to the other five. 

Thereupon, the following ensued (J. A. 36-37) 
(R. 19S): 

The Court. Does the Government have an objection 
to advising the jury that the defendant entered a plea 
of guilty to counts 1 and 6? 

Mr. Titus. No. 

The Court. The Court will so advise the jury. 

Mr. Owen\ And further that the Government is dis¬ 
missing five of the counts of the indictment. (Em¬ 
phasis added.) 
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Mr. Titus. That, I would object to very strenu¬ 
ously. * * * 

The Court. Very well. The Court will advise the 
members of the jury that the defendant Watson had 

entered pleas of guilt to counts 1 and 6. 

***** 

The record thus shows that the first request of defense coun¬ 
sel was granted. A second request was also made, as follows 
(J. A. 37-38): 

Mr. Owen. And the defense will suggest that expla¬ 
nation be made as to the remaining unaccounted-for 
counts in the indictment, as to the co-defendant Ray¬ 
mond J. Watson. (Emphasis added.) 

The Court. I don’t understand. 

Mr. Owen. As I am informed, the Court will inform 
the jury as to only Counts 1 and 6, but will not inform 
the jury as to the other remaining five counts, just 
simply leave that up in the air. 

The Court. There has been no disposition made of 
those counts. 

Mr. Owen. The defense, having been informed of 
the position which the Court is taking on the law in¬ 
volved, finds no alternative but to place on the witness 
stand the prosecuting attorney, or a representative of 
said office, in order that it may be introduced in evidence 
as to what disposition or as to what relationship the 
remaining counts bear to this defendant or to the de¬ 
fendant Watson, or to this case, and inquire of said 
prosecuting office what arrangements have been made. 
Counsel feels that he has more than reasonable ground 
to assume that the remaining counts either are, or were 
to be dismissed against the said Watson. I do not want 
to call Mr. Titus to the stand at this time unless there 
is an alternate District Attorney or prosecutor to pro¬ 
tect the interest of the Government at the prosecuting 
table. 

***** 

The Court. The Court will sustain the Government’s 
objection. (* * * in open court): 
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The Court. Ladies and gentlemen of the jury, the 
Court desires to advise you that yesterday the co¬ 
defendant in this case, Raymond J. Watson, entered a 
plea of guilty to Counts 1 and 6 of the present indict¬ 
ment, which is the case being tried before the Court. 

It is readily apparent that there is no error. In the first 
place, appellant asked that the jury be told that 'Watson had 
pleaded guilty to Counts One and Six and the record does not 
show that he withdrew his request. Having obtained his in¬ 
struction, he cannot complain. In the second place, the 
request for an instruction as to the remaining counts was 
properly denied. Such counts remained triable by the prose¬ 
cution until such time as the co-defendant was sentenced on 
November 9, 1953. Therefore, the trial court was correct in 
stating that “There has been no disposition made of those 
counts” (J. A. 37). It is the trial court, and not the United 
States Attorney’s Office, that dismisses the counts against the 
various defendants. Therefore, the Court in the instant case 
could not, in advance of its own action, inform the jury as to 
what might be done at a subsequent time. 

Thirdly, the court was correct in refusing to allow the prose¬ 
cuting attorney to testify. Although the general rule is to the 
effect that counsel in a case should be permitted to be made 
witnesses, there are certain exceptions when a prosecutor is 
possessed with pertinent facts relative to the case in issue or to 
the guilt of the accused. 149 A. L. R. 1305. The instant case 
presented no such exception. 

Fourthly, there was no prejudice. (1) Appellants theory 
of defense was aimed at throwing guilt onto Watson. This 
theory was thoroughly explored during the cross-examination 
of the Government's witness and upon the direct examination 
of the defense witnesses (J. A. 12, 14,15, 23, 29, 31. 33-34). 

Such theory adequately presented an opportunity for the 
jury to find that it was Watson, and not appellant, who had 
sold the narcotics to Marion Johnson. Wfien the jury was 
told, at appellant’s request, that Watson had entered a plea of 
guilty to two counts, the jury was thereby informed that there 
was merit to appellant’s defense. However, appellant's theory 
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obviously misfired. (2) The proof against appellant was clear 
and convincing, particularly as to Count Seven. Watson was 
not involved in such count and appellant, therefore, has no 

cause to complain. Wanzer v. United States, -U. S. App. 

D.C.-•, 20S F. 2d 45 (1953). 

Ill 

Use of circumstantial evidence was proper 

Appellant complains that the blue coat in which the nar¬ 
cotics were found which were the basis for Count Seven were 
proved to be in his possession by mere circumstantial evidence 
and that his conviction under Count Seven should be reversed. 
However, such contention lacks merit. 

In the first place, there was sufficient evidence to send the 
issue of ownership to the jury. Marion Johnson testified that 
she had seen appellant wearing a blue coat some weeks prior 
to the time involved and that the blue coat before the jury 
was the same jacket (J. A. 14). The officers testified that ap¬ 
pellant had gone into the closet where the blue coat was hang¬ 
ing, remained a few seconds and returned; that Officer Herring 
entered the closet to find the blue coat hanging on the first hook 
and that the narcotics were found in the coat (J. A. 25-29, 
30-31). The officers further testified that a bystander, Jim 
Black, told them that the blue coat belonged to appellant (J. 
A. 26, 30). 

Secondly, the record reveals that much cross-examination 
of the Government's witnesses was devoted to that very issue 
pertaining to the blue jacket (J. A. 15-16, 22, 28-29). 

Thirdly, the instructions of the trial court were implicit, 
proper and complete. The jury was charged as follows, in 
pertinent part (J. A. 40-42): 

The jury is instructed that the word “possession” as 
used in the statutes which I have read to you and the 
law in this case means the control over the narcotics 
involved, having at the same time an intent by the said 
Reynolds to exercise such control in his own behalf. To 
further explain possession, the control over the narcotics 
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must be of a personal and exclusive nature, and, for 
example, include the power to dispose. 

The possessor must be conscious and aware of the fact 
that he does have such drugs in his possession. 

* * * * * 

The jury is instructed that some of the evidence sup¬ 
porting certain counts in this indictment is wffiat is 
,known as circumstantial evidence. This means evi¬ 
dence which is not direct but w*hich is indirect proof. 
Such evidence may be considered by you but it must be 
understood that before you can convict upon such evi¬ 
dence, you must be able to say that such evidence ex¬ 
cludes all reasonable hypotheses of innocence and favors 
a plan of guilt. That is to say, that if there are any pos¬ 
sible innocent explanations of a reasonable nature for 
the circumstantial conduct relied on, then, you must 
acquit the defendant Reynolds of these counts. 

The jury is instructed that mere knowledge that an 
offense is being committed is not equivalent to partici¬ 
pation with criminal intent, and further that the mere 
presence of the defendant at the time and place of the 
perpetration of felony by another person does not make 
the defendant an offender, even though he made no 
effort to prevent the crime. 

And fourthly, there was no objection to such charge (J. A. 
42-43). Rule 30 of the Federal Rules of Criminal Procedure, 
Title 18, U. S. C. Thus, there is no error. 

IV 

There is no error as to the testimony of the police officers 

1. Testimony of Officer McDonnell. Appellant alleges error 
in that Officer McDonnell unresponsively commented that he 
had evidence of previous illicit drug activity engaged in by 
appellant (J. A. 17). However, such answer was objected to by 
appellant and the trial court promptly admonished the jury 
as follows (R. 76): 

The Court. The court instructs the ladies and gentle¬ 
men of the jury to disregard in its entirety the partial 



answer which this witness has made to the question first 
asked him—where he was with Marion Johnson on this 
date. The Court strikes that answer from the record. 
It is not part of the evidence in this case. You should 
disregard it entirely and completely. * * * 

Thus any error was corrected by the trial court. 

2. Testimony of Officer Herring. Appellant also complains 
that Officer Herring testified to the effect that appellant knew 
Officer Raboy and Officer Herring were officers of the law, even 
though they were wearing plain clothes at the time of the raid. 
However, the record shows that the answer was brought out on 
cross-examination, as follows (J. A. 27): 

Q. Did you have a raincoat on? A. No; I don’t have 
a raincoat. 

Q. Were you wearing a uniform? A. No, sir. 

Q. No blue uniform with brass buttons? A. No, sir. 

Q. Wearing a regular civilian suit? A. Yes, sir. 

Q. Dressed like any other civilian? A. That is right. 

Q. I believe you were accompanied by another officer, 
Raboy, Sergeant Raboy? A. Yes, sir. 

Q. Did he wear a blue uniform with brass buttons? 
A. No, sir. 

Q. He was dressed in civilian clothes; is that right? 
A. That is right. 

Q. There was nothing to distinguish you two from 
the appearance of any other citizens of (sic.) civilians in 
clothes, no badges, nothing wffiich would indicate you 
were police officers? A. Not in clothes, except the de¬ 
fendant knew us both. (Emphasis added.) 

Thus, the record shows that Officer Herring merely testified 
during the course of badgering cross-examination that the 
appellant knew* that he and his partner were police officers 
even though they were wearing civilian clothes and not “brass 
buttons.” Such a statement concerning an adult storekeeper 
can scarcely be prejudicial when, as here, the evidence of 
culpability is clear and convincing and when the evidence 
shows that appellant instantaneously reacted to the presence 
of such police officers by ducking into a convenient closet 
(J. A. 25, 30). 
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V 

The Kelly case does not apply 

Appellant contends that this case is controlled by the prin¬ 
ciples enunciated by this Court in Kelly v. United States, 90 
U. S. App. D. C. 125, 194 F. 2d 150 (1952). This contention 
is without merit. In the first- place, aiding and abetting in 
the sales of narcotic drugs is not in the same category of 
criminal activity as an oral invitation to commit sodomy (the 
Kelly case), or perjury ( Hammer v. United States, 271 U. S. 
620 (1926). and Weiler v. United States, 323 U. S. 602 (1945)). 
Such issue was rejected by this Court in Clifton T. Neal v. 

United States, -U. S. App. D. C.-(No. 11873, decided 

April 22,1954). 

In the second place, there was corroboration within the 
meaning Kelly (194 F. 2d at 155); in that Officer McDonnell, 
the police officer who accompanied the purchaser, corroborated 
the “circumstances surrounding the parties at the time, such 
as presence at the alleged time and place * * *” (J. A. 16, 
18-19, 20-21). In addition, the instructions of the court on 
the testimony of witness Johnson were most careful (J. A. 41). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Harold H. Titus, Jr., 

Lewis Carroll, 

Assistant United States Attorneys. 
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